BLTF Business Leadership Task Force of the Bay Area
Presents a Symposium on

1D5

/A

ARCHIVEXEMPLAR

Reg.-No. 140011
(14.11)




AlDS in the Workplace

Resource Materials

1. Poltcies/Guidelines
A. Organizations
Bank of America
Centers for Disease Contro)
Chevron
PGandf
University of California
B. Additiomal Illustrative Policies
C. San Francisco Municipal Ordinance and Case Studies
II. General Resource Materials
A. Company Newsletter Articles
B. General Information Articles
C. Printed Material Listing
1. Genefa1 Audience
2. Administrators
3. Employees

D. Education Evaluation Form - Wells Fargo Bank

IIT. Referrals - AIDS Related Organizations and Hotlines




I. Policies/Guidelines

Note:

The policy/guidelines included in this
section were written using the current
medical information available at the
time they were written. We have dated
the policies as a point of reference for
you,




I. Policies/Guidelines
A. Organizatiens
Bank of America

(Revised October 1985)
Assisting Employees with Life-Threatening I1Inesses

BankAmerica recognizes that employees with life-threatening
i1Inesses including but not 1imited to cancer, heart disease, and
AIDS may wish to continue to engage in as many of their normal
pursuits as their condition allows, including work. As long as
these emplioyees are able to meet acceptable performance standards,
and medical evidence indicates that their conditions are not a
threat to themselves or others, managers should be sensitive to
their conditions and ensure that they are treated consistently with
other employees. At the same time, BankAmerica has an obligation to
provide a safe work environment for all employees and customers.
Every precaution should be taken to ensure that an employee's
condition does not present a health and/or safety threat to other
employees or customers.

Consistent with this concern for employees with life-threatening
i11nesses, BankAmerica offers the following range of resources

available through Personnel Relations:

0 Management and employee education and information on terminal
11Iness and specific 1ife-threatening i11nesses.

o Referral to agencies and organizations which offer supportive
services for life-threatening illnesses.

o Benefit consultation to assist employees in effectively managing
health, leave, and other benefits.

Guidelines

When dealing with situations involving employees with life-




threatening illnesses, managers should:

1.

3.

Remember that an employee's health condition is personal and
confidential, and reasonable precautions should be taken to
protect information regarding an employee's health condition.

Contact Personnel Relations if you believe that you or other
employees need information about terminal §llness, or a specific
1ife-threatening illness, or 1f you need further guidance in
managing a situation that involves an employee with a life-
threatening i1lness.

Contact Personnel Relations 1f you have any concern about the
possible contagious nature of an employee's {1lness.

Contact Personnel Relations to determine if & statement should
be obtained from the employee's attending physician that
continued presence at work will pose no threat to the employee,
co-workers or customers. BankAmerica reserves the right to
require an examination by a medical doctor appointed by the
Company.

If warranted, make reasonable accommodation for employees with
life-threatening f11nesses consistent with the business needs of
the division/unit.

Make a reasonable attempt to transfer employees with life-
threatening 111nesses who request a transfer and are
experiencing undue emotional stress.

Be sensitive and responsive to co-workers' concerns, and
emphasize employee education available through Personnel
Relations.




8.

9.

10.

No special consideration should be given beyond normal transfer
requests for employees who feel threatened by & co-worker's
life-threatening iliness.

Be sensitive to the fact that continued employment for an
employee with a 1ife-threatening 111ness may sometimes be
therapeutically important in the remission or recovery process,
or may help to prolong that employee's life.

Employees should be encouraged to seek assistance from
established community support groups for medical treatment and
counseling services. Information on these can be requested
through Personnel Relations or Corporate Health.




Summary of Center for Disease Control Guidelines on AIDS in the
Workplace (November 1985)

1. The CDC has recently issued recommendations to provide employers
with guidance on the health risks of employing a person with
AIDS. ' '

2. The basic recommendation is that an employee with AIDS need not
be restricted from work in any area unless they have evidence of
other infections or illnesses for which any employee in that
area of work should &lso be restricted.

3. Personal service workers whose services require needles or other
instruments that penetrate the skin are urged to follow
infection control recommendations that have been issued for
health care workers. Instruments that penetrate the skin, e.g.,
tattooing and acupuncture needles or ear piercing devices,
should be used once and disposed of or be thoroughly cleaned and
sterilized. Instruments not intended to penetrate the skin, but
which may become contaminated with blood (e.g., razors) should
be used for only one client and disposed of or thoroughly
cleaned and disinfected.

No special precautions are required for personal service workers
whose services do not involve & risk of blocod contamination.

4. The CDC does not recommend a prohibition on employment of a
person with AIDS working in food services. No evidence exists
of transmission of either the AIDS virus or hepatitis B virus
during the preparation or serving of food or beverages.

5. Workers with AIDS in a setting such as an office, school,
factory or construction site have no known risk of transmitting
the Infection to co-workers, ¢lients or consumers.




The CDC finds the greatest risk of transmission of HTLV-III/LAV
in the health care work place, especially those health care
workers who take part in invasive procedures, such as surgery.
It is the CDC's position that even health care workers who are
known to be infected with HTLV-111/LAV, but who do not perform
invasive procedures, “need not be restricted from work unless
they have evidence of other infection or iilness for which any
(health care worker) should be restricted." The CDC intends to
{ssue further guidelines on health care workers who perform
invasive procedures.




Chevran
(January 1986)
Guidelines for Handling Issues Related to AIDS

Chevron recognizes that Acquired Immune Deficiency Syndrome (AIDS)
is a life-threatening i1lness. Due to the nature of the disease
concern continues to build worldwide. It is further recognized that
employees with AIDS, as with other life-threatening i)Inesses, may
wish to continue to engage in as many of their normal activities,
including work, as their condition permits. As long as employees
with AIDS are able to meet acceptable performance and attendance
standards and medical evidence indicates that their condition and
actions pose no threat to the health and safety of themselves or
others, efforts should be made to treat them as other employees with
defined illnesses. Chevron also recognizes that it has the
responsibility of providing a safe work environment for all of its
employees. In view of this, every effort should be made to ensure
that any employee iliness, including AIDS, does not pose a health or
safety risk to other employees.

Consistent with the above, the following guidelines should be used
throughout the Company for dealing with AIDS-related employment
fssues:

1. Recognize that medical information is personal and confidentfal
and take all reasonable steps to assure strict confidentiality.

2. Be sensitive to employees' concerns about AIDS and make
educational material on this condition readily available to
them. Contact Medical Services or Human Resources for available
educational materials {f you believe you or your employees need
information on AIDS.

3. Contact Medical Services if you become aware that an employee
has or may have AIDS. Medical Services will obtain the
necessary medical information to determine if the employee is




able to continue working without threat to the health and safety
of the employee or co-workers,

Remember, when dealing with employees who have AIDS, that they
may be covered by the laws and regulations that protect
handicapped people against discrimination. Additionally, some
cities have passed laws specifically prohibiting discrimination
against employees with AIDS. The Human Resource Staff should be
consulted before making any employment decisions regarding an
employee with AIDS.

Be sensitive to the fact that employment for an individual with
AIDS can be an important factor in determining the quality of
1ife for that individual.

Advise employees who are known to have AIDS that information on
and referral to agencies and organizations which offer
supportive services for this condition are available through the
Medical Services' Employee Assistance Program.

Advise employees who are known to have AIDS that consultation on
disability plans and other benefits to assist them in
effectively managing their situation is avaflable through Human
Resources. :




Pacific Gas & Electric Company
(January 1986)

Letter from Senior Management

Many questions have recently been raised regarding the Company's
position concerning employees who may have Acquired Immune
Deficiency Syndrome (AIDS). Based upon extensive research into the
subject and consultation with health experts in this field, the
Company's position is that employees afflicted with AIDS do not
present a hea1th'risk to other employees in the work place under
normal working conditions. Employees with AIDS are entitled to the
same working conditions as others. This includes meeting the
Company's performance requirements for their assigned positions with
the normal assistance of their supervisors and co-workers, and
coverage under the Company's various support and benefit programs,
if eligible.

Many of you may have learned AIDS is a blood borne, sexually
transmitted disease that is not spread by casual contact. Current
medical statistics reveal that about 15,500 AIDS cases have been
diagnosed thus far within the United States, and educated
predictions suggest the number of cases will dramatically increase.

In the last two years, several PGandf employees have contracted or
died of AIDS. As with the untimely death of any employee, the
Company recognfzes the sense of loss this tragedy brings to family,
friends, and co-workers. PGandE supervisors and employees should be
prepared to approach the AIDS issue, as it relates to the Company
work settings, with accurate information and not with unjustified
fear or ignorance. The most recent and accurate information about
AIDS has been developed for your education and information. These
materials, which are attached to this letter, should familiarize you
with current medical information on AIDS. We are also developing
training materials, including a videotape, which you can use to
provide more information about AIDS to your employees.




Please review the attached materials thoroughly. While medical
informatfon about AIDS is constantly changing, we have endeavored to
provide you with the most up-to-date information and will supplement
that information when any significant new information {s developed.

Policy Statement and Guidelines on Aids in the Workplace

In keeping with two of our corporate objectives to ensure a safe,
healthy work environment for our employees and the public we serve,
and to prohibit all forms of arbitrary discrimination in employment,
we have developed the following policy statement and guidelines on
how to handle personnel matters related on employees afflicted with
AIDS. The policy statement and guidelines are based on the most
current medical information on this subject available. If any
significant medical developments occur, we will advise the statement
and these guidelines accordingly.

Policy Statement

It 1s PGandE's posftion that employees afflicted with AIDS do not
present a health risk to other employees in the workplace under
normal working conditions. Employees with AIDS are subject to the
same working conditions and performance requirements as any other
employee., However, if there is supervisory concern that an employee
with AIDS is not able to perform assigned duties, a medical
clarification examination may be required to determine the
employee's fitness for work. Lastly, employees with AIDS, provided
that they are otherwise eligible, are entitled to coverage under the
Company's sick leave, medical leave of absence, disability benefits,
and equal employment opportunity polictes.

Guidetlines
1. Employees afflicted with AIDS should be treated the same as any

other Company employee. However, if their medical or physical
condition affects their ability to perform their assigned




duties, they should be treated as any other employee who has a
disability that prevents them from performing the duties of
their job.

2. If & supervisor hes a reasonable basis to believe that an
employee with AIDS is unable to perform the duties of their
position, the supervisor may request the employee undergs a
medical clarification examination. The results of the medical
clarification examination shall guide future personnel decisions
affecting the employee.

3. Employees afflicted with AIDS, to the extent they are otherwise
eligible, are entitled to coverage under the Company's sick
leave, medical leave of absence, disability benefits, and equal
employment opportunity policies. When requested, supervisors
and personnel department representatives should furnish
information regarding those policies to affected employees.

4, If employees who share the same work envircnment with an
employee with AIDS express concerns over their personal safety
and health, supervisors must explain that, based on guidelines
issued by the United States Public Health Service and expert
medical opinions, casual contact with a co-worker with AIDS
poses no threat of transmission. If necessary, supervisors
should contact an appropriate Employee Assistance program
counselor to arrange for more comprehensive educational efforts
for the work force.

Questions and answers about AIDS

What §s "AIDS"?

*AIDS" stands for “Acquired Immune Deficiency Syndrome,* a disease
first recognized by the medical profession in 1981. AIDS is caused
by a virus, commonly known as HTLV-III (human T-lymphotropic virus
type III)*, which infects and destroys T-helper lymphocytes, a type

*LAV (1ymphotropic associated virus)




of white blood cell which maintains a person's immune System. By
destroying T-helper lymphocytes, the HTLV-I111/LAV virus causes a
severe suppression of the affected person's immune system, thereby
leaving that person vulnerable to a variety of opportunistic
infections and malignancies. Some of the opportunistic ilinesses
which a person afflicted with AIDS may suffer include Kaposi's
Sarcoma (a rare form of skin cancer) and Pneumocystic carinii
preumonia (also a rare i1iness). There is currently no known cure
for AIDS.

How s AIDS transmittad?

Current medical information establishes that the transmission of
AIDS has occurred only through the exchange of blood, blood
products, or semen, between individuals. The exchange of those
specified bodily fluids is normally associated with sexual
intercourse, blood transfusion, and sharing of hypodermic needles by
intravenous drug users. No evidence exists to indicate that the
AIDS virus can be transmitted by the types of casual person-to-
person contact that takes place within the household, school, or
work enviromment.

The AIDS virus has also been found in bodily fluids such as saliva,
urine, and tears. However, there has been no case reported where
those fluids have been found to transmit the AIDS virus from one
person to another.

How widespread is the AIDS disease?

As an initial point of clarification, federal guidelines basically
specify that an individual must suffer from one of the opportunistic
infections or malignancies which normally afflict AIDS patients
before an AIDS diagnosis is made. Based on those guidelines, as of
the end of 1985 there were 15,500 reported cases of AIDS nationwide.
Almost one-third of those cases were reported during the first nine
months of 1985. Based on current trends, the number of AIDS cases




can be expected to double over the next twelve months. About 7,000
AIDS patients have died since thetr diagnosis, and approximately 80
percent of those deaths occurred within two years of the diagnosis.

Medical statistics compiled thus far alsc reveal that, for every
patient diagnosed with AIDS, perhaps five to ten individuals suffer
from milder forms of the disease called AIDS-Related Complex (ARC).
Some of the symptoms of ARC patients are generalized swelling of
1ymph nodes, unexplained weight loss, unexplained fevers, and a
general persisteﬁt feeling of 111 health. 1t is unclear at this
time whether ARC patients will eventually develop AIDS or whether
they will continue to suffer from their current symptoms as a milder
variant of AIDS.

Is it safe to work with AIDS patients?

Based on guidelines issued by the United States Public Health
Service (USPHS) on November 14, 1985, and severa)l studies conducted
by medical experts in this field, the answer is yes. Specifically,
the USPHS guidelines make the following points regarding this issue:

No known risk of transmission to co-workers, clients, or
consumers exists from individuals with AIDS in work settings
such as offices, schools, factories, and construction sites.

+ AIDS infectijon is spread by sexual contact with infected
persons, injection of contaminated blood or blood products, and
by prenatal transmission.

*  Workers with AIDS should not be restricted from work solely
because they suffer from AIDS. Moreover, they should not be
prohibited from using telephones, office equipment, toilets,
showers, eating facilities, and water fountains.




University of California Personnel Policies and Procedures
with Regard to AIDS

{October 1985)

Introduction

The AIDS/ARC {Aids Related Complex)} epidemic has generated
controversy, concern, and anxiety in the work place. The
University's main thrust should be the development of educational
programs designed to prevent misunderstandings associated with
AIDS/ARC. Other employers have found it highly beneficial to
educate their employees that the disease is not transmitted by
casual contact. Current knowledge about the disease establishes
that living in the same house, eating food handied by an infected
person, using the same bathroom, or working in the same coffice with
a person with AIDS/ARC does not present a recognized risk of
infection to healthy individuals in the general population.

Although UC personnel policies are adequate to deal with employees
who are i11 and disabled, the AIDS/ARC epidemic places new
responsibilities on the University to reduce anxiety about the
public health aspects of the disease, to be sensitive to both
employees with AIDS/ARC and the concerns of their colleagues, and to
apply all University policies in a non-discriminatory manner, as
well as to comply with all applicable laws.

Hospital in-service training and infection control programs should
be developed for AIDS/ARC as they are for other infectious diseases,
to insure the quality of patient care and the safety of health-care
employees. A report issued by the Centers for Disease Control
states that procedures for the control of the hepatitis B virus are
appropriate for the AIDS virus.

Personnel policies

The following tiniversity policies have immediate rejevance and are
those most likely to be invoked in dealing with employees with
AIDS/ARC: '




Hon-Discrimination

At present, it appears that AIDS/ARC is substantially more prevalent
among male homosexuals than any other population subgroup. As a
result, there may be a tendency for fear of AIDS/ARC to express
itself as homophobia. University policy prohibits discrimination in
employment based on sexual corientation and provides for resolution
of discrimination complaints through the applicable grievance or
appeal procedure. (Staff Personnel Policy 200.1.)

In addition, persons with AIDS/ARC are also entitled to the same
protection from discrimination applicable to other individuals with
physical or mental handicaps. (Staff Personnel Policy 200.1.)

Employment

According to policy, each employment decision should be made on the
basis of job related criteria; (Staff Personnel Policy 211.1)
however, care should be taken to ensure that assigned duties can be
carried out in a manner that safeguards the welfare of the
individual and others. (Staff Personnel Policy 211.15.) It is
11legal to require a blood test for the AIDS antibody or to use the
results of such a test as the basis of any emplioyment decision.

Probationary period

Employees with AIDS/ARC who are in probationary status should be
treated as any other employee on probation. Time off work, e.g. for
111ness, extends the probationary period, giving the department head
a full evaluation period. (Staff Personnel Policy 250.1.)

Grievances and appeals
As stated under the preceding non-discrimination policy section,

employees can appeal discrimination on the basis of sexual
orientation or physical handicap. Employees can aliso appeal




misappiication or discriminatory application of the sick leave,
leave of absence, separation, and records policies, or the
applicabie sections of collective bargaining agreements. (Staff
Personnel Policies 280 and 290.)

Sick Yeave and leaves of absence for iliness

Sick leave (Staff Personnel Policy 410} and leaves of absence for
i11ness (including AIDS/ARC) (Staff Personnel Policy 430) should be
administered according to current practice and the appropriate
academic or staff personnel policy or Memorandum of Understanding.
A leave of absence should not be denied for the sole reason that it
is not expected that the employee will return to work.

Staff Records

According to policy and law, personal information (which includes
medical information) in University employee records cannot be
released to the public. (Staff Personnel Policy 605.18). It can be
released to other University employees, but only if such information
is necessary to the performance of that person's assigned University
duties. Such duties are generally assocfated with the processing of
disability claims filed by the employee. (Staff Personnel Policy
605.16.)

A department head, according to University practice and procedure,
may not request a medical diagnosis as the nature of an il1lness {s
not necessary to administer sick leave., (Staff Personne! Policy
605.1.) As will all cases of employee 11lness, management must
respect privacy and, therefore, not request a diagnosis of AIDS/ARC
patients except as required for accommodation or medical disability
ctaims. As appropriate, an employee may be asked to provide a
physician's certification of ability to work, whether there are any
work restrictions, or amount of time needed for medical leave.
(Staff Personnel Policy 410.6c.)



Rehabilitation

It is University policy to provide information about rehabilitation
services and reasonable accommodation to persons with handicapping
conditions including AIDS/ARC. Such accommodation may include work
schedule changes or time for medical treatment. (Staff Personnel
Policy 764.)

Medical separation

Separation may be pursued only if an employee can no longer perform
the essential functions of the job even with reasonable
accommodation (Staff Personnel Policy 765), the employee has
exhausted sick leave and any personal leave, and if the separation
will not jeopardize the right to apply for disability benefits
provided by the employee's retirement system. {(Staff Personnel
Policy 765.6.)

Workplace safety

It is the policy of the University to maintain a safe work
environment. Persons with AIDS do not pose a health risk for co-
workers as there is no evidence of transmission of the virus under
ordinary social or occupational conditions. Should a staff or
academic employee refuse to work in such an environment, the
employee should be directed to an expert in the etiology and
transmission of the AIDS virus where the employee's concerns can be
fully addressed. Employees must understand that refusal to work
with a person with AIDS/ARC is not a valid excuse from fulfilling
assigned responsibilities. (Staff Personnel Policies 270 and 740.)



B.

Additional Illustrative Policies
Personnel Directive on AIDS Disease Overview

Overview

The following will outline the Company's policy and procedure for
handling employees who have life-threatening diseases of the
Acquired Immune Deficiency Syndrome, AIDS Disease. This policy's
purpase is to ensure that empioyees have the necessary medical
information to understand their medical risk in contracting this
feared illness and tc learn prevention steps to avoid contracting
it. Secondly, to ensure the physical and emotional health of alil
employees in the workplace, maintain productivity levels by
minimizing work disruption and employee morale problems, and
demonstrate our continued commitment to our affirmative action goals
by providing work for physically handicapped employees medically
approved and fit to work.

This policy development recognizes the need for accurate medical

information in 1ight of the increasing media attention and public
concern regarding the spread of this disease which decreases the

individual's immunity to infection and serious i1lness and often

leads to death.

After thorough consultation with medical experts from the San
Francisco Department of Health and Atlanta's Centers for Disease
Control, we have adopted the following policy concerning the
hand1ing of employees known 111 with diseases collectively known as
Acquired Immune Deficiency Syndrome (AIDS).

General Policy

We are committed to minimizing the social and work conseguences
related to maintaining employment for employees with AIDS Disease.




Recognizing our commitment to maintain a healthy work environment,
it 1s our policy to aliow employees with AIDS Disease who are deemed
medically fit to work to continue employment by providing reasonable
work accommodation for them while accommodating the needs for public
safety of all employees. :

Medical Overview

The following brief medical overview on AIDS Disease will be
followed by specific procedures and steps to be taken by all
personne] officers and managers when an employee is medically
identified as having AIDS Disease.

There are 1,600 nationally known cases of persons contracting AIDS
Disease at this time. The four largest concentrations of AIDS
victims have occurred in the following major cities in descending
order from highest to lowest: New York, San Francisco, Los Angeles
and Miami. There are 203 known cases of AIDS Disease in San
Francisco which primarily refliects the higher male homosexual
population in this area, estimated to be between 80 - 100,000
people. Thus, the incidence rate for this 1liness is 203 per
100,000 homosexual men compared to the approximate total male
population of 330,000 in San fFrancisco.

A1DS Oisease causes a breakdown in a person's normal protection
against infection and the development of tumors. The cause is
unknown although a virus infection is suspected.* The mortality fis
high with approximately 75% of the AIDS victims dying within two
years after the first symptoms.

Since early medical evidence suggests that AIDS Disease can take up
to a twenty month incubation period for symptoms to appear after
contracting this 1llness, it is possible that some of our employees
whose personal health history may have broken down their normal
protection against infection may already have contracted it but
sti1l be symptom free.

(The cause was not known at the time this policy was written. The
cause has been jdentified as HTLV-II[/LAV virus.)




Medically recognized experts on AIDS Disease have informed us that
there is no known risk of AIDS transmission between such an affected
employee and other staff employees while involved in their normal
work activity which may involve close contact in the workplace.
Additionally, this iliness 1s not transmitted through breathing the
same air or through use of the bathroom lavatories. This 111ness
which primarily has affected homosexual and bi-sexual individuals
and Haitians, is known to be transmitted through intimate sexual
contact through direct contamination with blood or bodily secretions
from a person with AIDS Disease, or by sharing hypodermic needles
used in injecting street drugs. These methods of contamination
(risk factors), are not experienced in the workplace. Even for
healthy people with such poor hygienic practices as drinking out of
someone else's cup or sharing a cigarette, the risk of contamination
through oral secretions fs not considered a recognized risk of AIDS
infection in a healthy person.

Normally healthy persons need not fear infection through contact
with AIDS victims by riding the same pubiic transportation, eating
in the same public places, 1iving in the same house or working in
the same office. Their normal immune protection against infection
can cope and does cope with ordinary infectious agents everyday.
People with AIDS Disease, however, are at much greater risk of
developing infections from normally healthy persons, as the AIDS
victim's resistance to i1iness is greatly decreased*.

Specific Procedures

The physical and emotional health and well-being of all employees
must be protected and reasonable accommodation for the medically
rehabilitated employee with AIDS Disease must be provided. To
ensure that both of these goals are met the following guidelines are
to be followed:

There's no evidence to date to substantiate this claim.
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After the manager or personnel officer is notified by medical
authorities that an employee is being treated for AIDS Disease,
they should immediately inform each other and then notify the
Personne) Division's Employee Relations Department and the
Employee Assistance Department, as well as any other departments
as required in the normal conduct of one's job.

The AIDS Diseased employee, when requested by a management
representative, must obtain a written medical opinfon that
his/her illness is noninfectious to other persons in ordinary
office contact and that the employee is medically fit to work,**

The manager and personnel officer will assess, with the help of
Employee Relations and Empioyee Assistance, the necessary job
modification or job transfer for the AIDS Diseased employee to
minimize the employee's exposure to further infections.

If a healthy employee refuses to work with AIDS Diseased
employees who have been medically approved fit to work, job
transfer or other work accommodation for the healthy employee
will only occur when medically indicated by order of his/her
physician. This medical order must be a signed medical
statement requesting this job change. In the absence of a
medical order, normal transfer procedures will be followed.

A11 disputes will be referred to Employee Relations for final
disposition.

To ensure that all employees have accurate medical information
regarding contracting AIDS Disease and reduce unnecessary fear,
the manager will distribute brochures on AIDS Disease to aill
employees in their work group. Additionally, medical
consultation to any concerned employee(s) can be obtained
through the Employee Assistance Program upon request.

Management has the right to select a medical expert and obtain &
second opinion when deemed necessary. (Modified April 1985)




Model Policy Regarding Acquired Immune Deficiency Syndrome (AIDS) -
Schachter, Kristoff, Ross, Sprague & Curiale

The unfortunate spread of AIDS in recent years has caused us to
consider and adopt a policy regarding the employment of those who
have, or may have, this disease. We have consulted medical experts
and are satisfied that, according to the best medical evidence
availabie to date, casua) workplace contact with employees who have
AIDS, or who have been exposed to the AIDS virus, will not result in
the transmission of AIDS to others.

Therefore, effective immediately, our normal policy will be to
employ employees or applicants who have AIDS, or are suspected of
having AIDS, so long as such persons remain qualified to perform
their jobs in accordance with our standards. Some exceptions or
deviations to this policy may be necessary for certain positions,
but ocur intent will be to maximize the employment opportunities of
AIDS victims, while at the same time preserving the safety and
morale of all our employees.

We will stay abreast of the latest medical knowledge regarding this
disease. Should it ever appear that implementation of our pelicy
may present a danger to our employees, we will make appropriate
revisions to the policy. '

If you have any questions about this policy, please contact

. If you wish to review medical information upon which
the policy is based, we would be glad to make it available upon
request.
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C. San Francisco Munid¢ipal Ordinance .

FILE NO e OMDINANCE MO
1 {AIDS Discrimination: Amended by amending section 380l.)
) AMENDING PART II, CRAPTER VIII, (POLICE CODE) OF THE SAN
2 FRANCISCO MUNICIPAL CODE BY ADDING ARTICLE 38 TEERETO TO PROHIBIT
DISCAIMIRATION AGAINST PERSONS BUFFERING FROM THE MEDICAL
3 | CONDITION AIDS OR ANY MEDICAL BIGAS O SYAPTOMS RELATED THERETO.
4 Be it ordained by the Pecple of the Cicy and County of San
Francisco:
s Sectien 1. Part II, Chapter VIII, (Police Code) of the San
rrancisco Municipal Code is hereby amended by adding Article 38
§ i thereto, to read as follows:
NOTE: Additions are not underlined: all sections
? are entirely new.
s ARTICLE 33
] PROHIBITING DISCRIMINATION ON THE RASIS
10 OF AlIDS AND ASS ATED CONDITIONS
11 | sec. 3e0l Policy
SEC. 3802 Pindings
12 | SEC. 3803 taployment
SEC. 1804 Housing
13 | BEC. 3805 Business Establishments and Public Accomodations
$EC. 3806 Educational Institutions
14 | SEC. 3807 City Pacilities ané Services
SEC. 3808 Associstion and Retaliation
1s | SEC. 3809 Testing
BEC. 3810 Liapility
18 ] SEC. J8ll Enforcement
SEC. 3012 Limitation on Actions
17 | SEC. 3813 Definitions
SEC. J814 Severabilicy
18 | SEC. 3815 Mon-Waiverability
SEC. 3816 application to the City and County of San Francisco
19 C.
20 } SEC. 3801, POLICY. It is the policy of the City and County of
n San Francisco to eliminate discrimination based on the fact tnat
22 | & person has AIDS or any medical signs or symptoms related
b1 ] thereto. In adopting this ordinance, the Board of Supervisers
2 | does not intend to proscribe any activity the proscription of
23 | which would constitute an infringement of the free exerciss of
26| teligien as guaranteed by the United States and California
27 | consticutions.
2li
29 i SEC. JB02. FINDINGS. After public hearings and consideration of
30 . testimony and documentary evidence, the Soard of Supervisors
i

SUPERVISOR BRITT PAGE 1



c.

San Francisco Hun:ic'ipﬂ Ordinance .
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finds and declares that the medical condition described as
acquited immune deficiency syndrome, and commonly known a8 AIDS,
is & deadly disease wnich has the potential to affect every
sajnent of the City's population. AIDS was first recognized in
1981. It is now ween as the top priority of the United States
Public Health Service.

AIDS is tne most severe manifestation of a speccrunm of
clinical disease caused by & virus, variously known as numan
T-lymphortrepic virus type 111, lymphadenopathy-associated virus,
or AlDS-associated retrovirtus, which attacks and cripples the
body‘s immune system by killing T-helper lymphocytes, thereoy
leaving the body vulnerable to epportunistcic infections and
malignancies. A person afflicted with AIDS can suffer a variety
of viral, bacterial, fungal, and protozoal infections and
malignanciaes which eventually lead to death, usually within one
year after diagnosis.

The spread of the virus has occurred only through the
exchange of body fluids, that is clood, blood ptfoducts, Or seaen,
betveen individuals. No evidence exizts to indicate that the
virus ¢an pe spread by casual person-to-person contact. Medical
arudies of families in which one or more members have been
infected with NTLV-III/LAV/ARV show no spread of the virus other
than through sexusl intercourse of from mother to fetus in -
utaro. Medical studies of hospital personnel caring for AIDS
patients show ne apru'd ‘of the virus other than through aeedle
sticks. The pudblic health dangsr presented by the virus and its
substquent manifestations of AIDS-relaved complex and AIDS is
caused by & lengthy asymptomatic period of infection during whicn
an appatently hesltay individual may unknowingly spread the
disease to other persons through the exchange of blood,
SUPERVISOR BRITT PAGE 2
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products, or semen, AIDS is concentrated primacily in uroan
sreas, with the City and County of San Francisso having the
largest incidance of the disease in the country. In the opinien
of the scientific, medical, and public haalth communities, AIDS
will continue to incresse st & high rate within our City for tne
foresesable future.

AIDS and AIDS-related complex oy their nature nave creaated
a discreet and insular minoricty ¢f cur citizens who are afflicred
with a seriously disapling condition whose ultimate cutcome is
fatal. Individuals infected with the virus represent a
significant segment of our population particulatly victinized dus
t¢ the nature of their infection and to the present climate of
aisinformavion, ignorance, and fear in the general population.
Discrimination against victims of AIDS and AlDS-related
conditions exists in the City and County of San Francisco.
Persons with AIDS or AIDS-related conditions are faced with
discrimination in employment, housing, business estaolishments,
city facilities, city services, and other public accommodations.
This discrimination cuts across al) racial, ethnic, and economic
lines. Such discrimination poses a sudstantial threat to the
bhealth, safety, and welfare of the community. Existing state and
fedetal restraints on such arbitrary discrisination are
inadequate to meet the particular problems of this city and
county.

SIC. 300). EMPLOYMENT.

(a) Prohibited Activity. It shall be unlawful for any
person to do any o0f the following acts as s result of the fact,
in whole or in part, that a person has AIDS or any of the
associsted conditions covered by this Article:

{1} By an employer: To fail or refuse to hire, or to

SUPERVISOR BRITT PAGE 1]
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discharge any individysl: to discriminate sgainsc any indiviousl
with respect to compensation, teras, conditions or privileges cf
smployment, including promotion; or to limit, segregate or
¢lassify employees in any way wnich would deprive or tend to
deprive any individual of employment opportunities, er othefwise
adversely affect his/het status as an eaployes:

(2} By an employment agency: To fail or refuss to
teter for smployment any incividual: or oenerwise to disecriminace
against any individual;

{(3) By a lador organization: To exclude or expet fron
its membership or to otnerwise discriminate against any
individual; or to limit, segreqate or classify its mewmpership; ot
to classify or fail or refuse to refer for employment any
individual in any way which would deprive or tend te deprive such
individual ¢of employment opportunities, or would limit such
employment opportunities, or othervise adversely affect nis/her
Btatus as an employes oOr as an applicant for employment:

(4) By an employer. eaploymant ageacy or labor
organization;

{i} to discriminace against any individual in
aédnission to, or employment in, any progcam
established to provide apprenticesnip or other
training or tetraining, including any on-the-joo
training program;

(i) to print, publish, advertise or disseminate in
any way, of cause to be printed, published,
advertised or dissaminated in any way, any notice or
advertisemant with respect to employment, asmbersnip
in, or any classification or referral for employasent
or training by any sucn organization, which indicataes

SUPERVISOR BRITT PAGE 4
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an unlawful discriminatery act or preference.

{p) Bsona Fide Occupational Qualificstion Nor Prohisized:
Burden of Proof.

11) MNothing contained in this section shall be deered
to prohibit selection or tejection oased upon a bona fide
oscupational qualiticacion,

(2) In any action brought under Secrion 381l of this
Article (Enforcement}, if a party asserts that an otnerwise
unlawful discriminatory practice is justified as a bona fiae ‘
cccupacional qualification, that party shall have the burden of
preving:

(i) that the discrimination is in fact a necessary
result of a bona fide occupational qualification: and
(ii) tnat there exists no less discriminarory means
of satisfying the occupational qualification.

(3} 'The capacivy of an individual to perform his or her
duties vwithour endangering his or her health or salerty, or the
health or safety of others is a bona fide occupational
qualification. _

{c) txccp:iohl. Nothing in this section shall be
construed to prohibit any act specifically authorited by the laws
¢f the State of California or any actions taken by or under the
direction of the San Prancisco Department of Public Health in
order to protect the public health.

SEC. 3804. BOUSING.

(a) Prohibited Activity. It shall be unlawful for any
person  to do any of the following acts as a result of the fact,
in whole or in part, that a person has AID5S or any of tne
associated conditions covered by this Article:

{1} To interrupt, terminate, or fail or refuse ro initiate
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or conduct any transaction in real proeperty, including out not
limited to the rental thersof: to requice different terms for
such transaction; or falsely to repressnt that an interest in
real property is not available for cransaction;

{2) To include in the terms or coenditions of a
tcansaction in real property any clause, condition or cestricrion;

(3} To refuse to lend money., guarantes the loan of
money, accept & deed of trust o1 martgage, Or Jdtherwise cefuse vo
make available funds for the purchase, acquisition, construction, !
alteration, renabilitation, repair eor maincenance of ceal
ptoperty; or impose different conditions on sucn financing: or
tefuse to provide title or other insurance relating to tne
ownership or use of any interest in real property;

{4) To refuse or restrict facilitiss, services, rtepairs
or improvements for any tenant or lesseae;

{5) To make, print, publish, advcrtiie or disseminate I
in any way, o cause tO be made, printed or pudblished, advertisec
or disseminated in any way, any notice, statement ot

advertisement with tespect to & transaction ©r proposed

transaction in real property, or with respect to financing
related to any.such transaction, which unlawfully indicates
preferance, limitation or discrimination based on AIDS.

(b) Exceptions.

(1} Mothing in this Article shall be desmed to permi:
any rental or occupsncy of any dwelling unit or commercial apace
othectwise probibited by law.

f2) MWothing in this section shall be construed to
prohivit any act specifically suthorized by the laws of tne State
of California or any actions taken by or under the direction
cfthe San Francisco Department of Public Health in order to

SUPERVISOR BRITT PAGE &
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protect the public health.
SEC. 3805. PUSINESS ESTADLISHMENTS AND PUBLIC ACCOMMODATIONS.

(a} Prohiscited Activivy. It shall oe an unlawiful pracnile

for any persen to deny any individual the full and equai

enjoyment of the goods, services, faciliries, privileges,
advantages and accommcdations ©f any business establishment oOr
public accommodation as a resvult of the fact, in whole or in
part, that a person has AIDS or any of the associared conditions
covered by this Article.

{b) Advertising. No person shall make, print, publish,
advertise or disseminate in any way any notice, statement or
advertisenent with tespect to any businass establisnment or
putlic accommodation which indicates that a person is doing or
will do anything which this section prohibits.,

(c) Exceptions. Nothing in this section shall be
construed to prohibit any act specifically authorized by tne laws
of the State of California er any actions taken by or under the
direction of the 3an Francisco Department of Public Health in
order to protect the public health.

SEC. 3806. EDUCATIONAL INSTITUTIONS.

{(a) Prohiopited Activity. It shall pe an unlawful
educational practice for any person to do any of the following:

{1} To deny admission, or to imposs different terms or
conditions on adaission, as @ tesult of the fact, in whole or in
part, that a petson has AIDE or any of the associated conditions
covered by this Article.

(2) To deny any individusl the full and equal enjoyment
of, or to impose different terms or conditions upon the
availability of, ‘sny facility owned or operated by or any service
or program offeced by an educational institution as a

SUPERVISOR BRITT PAGE 7
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1 l result of the fact, in whole or in part, that & persoa has AIDS
? or any of the associated conditions coversa Dy this Arcicle.
3 (b) Exceptions.
4 (1} It snall not be an unlawful discriminatory practice
8 for a teligious or denominstional institution to Limit aomission,
$ or g.ve other preference to applicants of the same religion.
? {2) WNothing in this section snall be construed to
: prohipit any act speacifically authorjized oy the laws of the State
* of California or any actions taken by or under the dirsction of
10 the San Francisco Dapartment of Public Health in order to protect
n the puolic healts,
12 BEC. 3807, Ci'l“.l’ PACILITIES AND SBERVICES.
13 (a) Prohioited Activiey., 1t shall be an unlawful practice
14 for any person to deny any person the full and equal enjoyment,
15 er to impose different terms and conditions on tne availability,
16 of any ¢f che following:
17 (1) Use of any City facility or City service as a
lli result of the fact, in whole or in part, that & perlon has AIDS
!!. or any of the assotiated conaitions covereu oy tnis article.
20. (2}  any setvice, program or facility wholly or ,
21 parcially funded or otherwise supported by the City and County of
2 San Francisco, as & result of the fact, in whole or in pact, that
N & person has AIDS or any of the associated conditions cevered by
] this Arcicle.
»n, (o) Exnceptions. mMothing in this section shall pe
!i: consrrued to prohinit any act which is specifically autnorized by
27i the laws of the State of California or any actions taxen by or
HLE under the direction of the San Francisco Department of Puplic
2’; Health in order to protect the public health.SEC. 3806,
k1

ASSOCTATION AND RETALIATION.
SUPERVISQR BRITT PAGE 8§
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(a) Association., It shall bs unlawful for any person to
do any of the acts descrioed in Seccions 3833 (a1, IS0éta),
3s0S{a), J005{b), 3B06(a) o JB07(a) as a resule of the fast rnar
4 person associates with anyons wnc nas AIDS or any of the
associated conditions covered by this Article.

(o) Retaliation. It shall be unlawful for any person to
do any of the acts described in Sections 3833 (3), 3udd(al,

3808 (a), 3B0S(b), 3B0E(s) or 3807(a) or %o retaljare against 2

person becaule a person
i) has opposed any acr or practice made unlawful by
this Article:
(i) has supported this Article and its enforcement;
iii) has filed s complaint uynder this Article with the
San Francisco Human Rights Comaission or any court:
(iv} has testified, assisted or participated in any
way in any investigation, proceeding, or litigation
under this Article.

SEC. 380%. TESTING.

{a) So person shall require anotner to taks iny test or
undergo any medical procedure designed to show or help show that
& person has AIDS or any of the sssociated conditions.- covered dy
this Article.

(o) Subsection (a) does not apply to an employer who can
shov that the absence of AIDS is & bona fide occupational
qualificacion.

(c) MNWothing in this section shall be construed %o prohibit
any act specifically authorized by the laws of the State of
California or any actions taken by or under the direction of the
San Francisco Department of Public Health in order te protect
thepublic health,

SUPERVISOR BRITT PAGE 9
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SEC. J810. LIABILITY.

Any parsbn who violates any of the provisions of this
Article or who aids in the violation of any provisions of tnis
Atticle is liable for sach and every such offanse for the actual
damages, 4nd such amount &% BAYy be detetmined by & jury, or s
court sitting without & jury, up to a maximunm of three tines tae
amount of actusl damage but in nc caze less than ons tnousand
dollars ($1000), and such costs and attorney's fees as may be
derermined by the court. 1In addition, punitive damages may de
awvatrded in a proper case.

SEC. 381)1. ENFORCEMENT.

(a) Human Rights Commission. Any person who believes that
he or she has peen discriminated against in violation of the
provisions of this Article may file with the Human Rights
Commission a reguest Lo have the Commission investigare and
mediste his or her complaint under the provisions of the
Administrative Code of the City and County of san Francisco.

{b) Civil Action. Any aggrieved person may enforce the
provisions of this Article in a qxvil action.

(¢) Eguitable Relief.

(1} Any person who commits, OZ proposss to go-nXt, an
act in violation of this Arcticle may be enjoined tnerefroa dy any
court of competent jurisdiction.

{2) An action for equitable relief under this
subsection may De brought by any aggrieved parson, by the
District Attorney, by the City Attorney, or by any other persen.

(4} Bar. A complaint to the NHuman Rights Commismion is
Ret & prarequisits to the filing of a civil action under this
section. The pendency of a complaint before the Human
RightsCommission shall not bar any civil sction under this
SUPERVISOR BRITT PAGE 10
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section, but a final judgment in any civil action snall oat anv
further proceedings by the Human Rights Commission.

BEC. 3312, LIMITATION ON ACTIONS. Judicial actions or requesrs
tc the Numan Rights Commission under this Article must be filed

within two years ef the alleged discriminatory acts. _

SEC. 13813, DEFINITIONS. As used in this Arvicle, the following
words or phrases snhall have the seanings indicated:

() The word "AIDS"™ shall mean the condition which eccurs

when an individual is infected wimk the virus known as ’
lyxphadenopathy-associated vitus or human T-lymphotropic vitus
type III or AIDS-associated retrovirus including, but not limired
to, acquired immunodeficiency syndrome (AIDS), AlIDi-related
coaplex, progressive generalized lysphadencpathy, lymphadenopathy
syndrome, and asymptomstic infection. It also¢ includes anyons
wheo has any sedical condition as & result of having any of tne
above., It also includes any perception, whethar real or
imaginary, that a person is suffering from AIDS, any of tne
conditions desct ibed above, or the perception, real or imaginacy,
that a person is st risk for any of the conditions 6¢lc:ioed
above.

(v}

entity, however organized, which furnishes goods Or services to

™e phrtase "business establishment™ shall mean any
the general public. An otnarwvise gqualifying esteblistment which
has mesbership requirements is considered to furnish services to
the general public if its weabership requirements consist only of
payment of fees or consist of requirements unoer which a
substantial portion of the residents of this City ecould guality.

(c) The word "person® as used :; this Article shall msean
any individual. ﬁcruon. fiema, corporation, or ocher organization
ot group of persons however organized.

SUPERVISOR BRITT PAGE 11
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SZC. 3814. SEVERADILITY. If any patt or provision of tnis
Atticle, of the application thereof L0 any Person or circumstanca
is held invalid, the remainder of the Article, including the
application of such part Or provision to other persons o¢
cizcunsesanery shill not be Sfffcted thwredy and shall continue

in full force and effsct. To this end, provisions of tnis

All_;ﬁr'{eli- are severaole.

SEC., 3815. WON-WAIVERABILITY. Any written Or oral agreessnt
wnich purports to wajive any prowision of this Afticle is against
public policy and yoid. R

SEC. 3016. APPLICATION TO THE CITY AND COUNTY OF SAN FRANCISCO.
All the provisions of this Article apply to tne City and County

of San Prancisco.

APPROVED AS TO FORM:
ST, Clty prrozney

By

01623

SUPERVISOR BRITT PAGE 12

80ALD OF surtawsOn




Case Studies: Local Ordinance

A City contracting printer refused to make reasonable accommodation
to the needs of a Gay man diagnosed with AIDS related conditions
(ARCS). The employee needed only to be allowed to arrive 20 minutes
late in mornings when he prepared complicated types of medications or
was slow because of being awake the night before with complications
and symptoms of the disease, such as nightsweats, etc. It was
actually quite easy for the employer to cover this lapse in the
shift with another availabie worker from his staff and he made a
verbal promise to do so. He promised also to extend time off for
the employee for medical appointments. One horning, the employee
came late to work, well within the agreed upon time limit, and was
told by the employer: *If you're sick, I don't want you here, go
home." He left and was then informed, by letter, of his
termination, because of abandonment of the job, poor performance and
tardiness. The complainant was hospitalized shortly afterwards with
stress related complications of the ARC symptoms. He then filed
with the HRC who then set up a mediation aimed at settling the
complaint. Because the HRC cannot act as an advocate and must
remain impartial, the complainant was advised to seek assistance
from an attorney to represent his interests. An attorney with the
Employment Law Center assisted, but no agreement was able to be
reached in this session, therefore, the complaint will be pursued
into investigation.

A Gay accountant worked for five years in an international property
leasing and brokerage company. He performed well throughout his
employment and was reviewed above average on all evaluations. In
April of 1985, his lover died of AIDS. The employer was aware of
this fact for he had known that the complainant was taking off some
morning hours in order to care for his ailing partner before the day
nurse arrived to take over. After the death, the emplover denied
the complainant bereavement leave, notifying him of this fact by
mail on the third day after the funeral. The reason given was the
lover was not family. In June, 1985 the complainant received a poor




evaluation. He was then abruptly fired in July with cause given as
tardiness and poor performance. In 1ight of the fact that the
complainant had backlogged extensive amounts of cvertime credit
hours, tardiness makes little sense in a company where flextime is
the rule. The HRC has filed the complaint and is presently pursuing
investigation. The complainant has additionally been advised to
file with State and Federal agencies. It 1s important to do this on
the State level in order to place on record the numbers of
complaints received at the agency, which may eventually determine
Jurisdiction under physical disability statutes. Fi1ing on the
Federal level is also important in this case because there may be
Federal contracts existing that give jurisdiction under Sections 503
or 504 of the Federal Rehabilitation act.
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Understanding

AIDS

by Molly Laughlin

Irresponsibie headlines call outin
huge type from news stands across
the nation: “Now No One is Safe
from AIDS" and "AIDS: The Epi-
demicis Spreading Like Wildfire.”
We read newspaper and magazine
stories about parents who refuse to
send their children to school because
another child is afflicted with AIDS.
Recently, prompted by the death of
Rock Hudson from AIDS, the
Screen Actors Guild in Hollywoeod
issued new guidelines about actors
involved in on-screen kissing scenes.
No disease in modern times has
created such fear, lacgely fueled by
misinformation. Dr. Mervyn
Silverman, former director of the
San Francisco Department of Public
Health, says, “The primary way to
prevent further spread of the dis-
ease is by education and informa-
tion. The more we know about it,

this deadly iliness. For one thing is
clear: AIDS is everyone's concern.”

AIDS: A background
AIDS nmds for A:qumd

1MT-AIDS

many of which are serious and
potentially fatal. Among the most
common of these is a parasitic
lung infection, Preumocystis cari-
nii, and an unusual form of can-
cer. Kaposi's sarcoma.

The illnvess can run a short,
aggressive course lasting weeks or a
few months. or may last for years.

Although there is no current
cure for the distase AIDS, there
are several available treatments for
most of the afflictions suffered by
the AIDS patient during the
course of the illness. However,
because AlDS so destroys the
immune system. medications can-
not be boosted by the body's natu-
ral defense system, and will even-

- tually lose their effectiveness.

Fiction: I could get AID'S from some-
one on the bus or by using the tele-
phone of s co-worker with AIDS.
. |

Fact: AIDS is very difficult to catch
and no evidence points to transmis-
sion through casual contact, such
as that found in the workplace. The
virus is fragile and requires a warm,
moist environment to survive.
Exposure to the air kills it. Dr.
James Curran, a wotld-renowned
AlIDS expert from the Center for
Disease Control in Atlanta, says,
“No scientific evidence supports
AIDS transmission by casual con-
tact, by the airborne route (such as
coids and flu), by objects handled
by persons with AIDS, or by con-
taminated environmentai surfaces.”
Medical experts agree that AIDS is
far less contagious than hepatitis,
colds, and flu. Despite this, a New
York Times/CBS News poll showed
that nearly half the population
thinks they can catch AIDS by
lhanu a glass with a person with
the disease.

So how is the virus transmitted?
By direct transmission of blood or
blood-contaminated tissue fiuids
from a person with the virus to one
without it. Typically this occurs
through the use of shared intreven.
ous needles where blood is
exchanged and through sexual con-
tact with an infected person. But,
says Dr, Linda Hawes Clever,
Chairman of the Department of
QOccupational Health at Pacific
Presbyterian Medical Center in San
Francisco and an expert in the field
of AIDS, “The virus has to enter the
body through one of two places—
the skin or through a damaged
mucous membrane. [n addition,

researchers believe the virus usually
strikes someone whose immune
system already is exhausted or
weak due to previous infectious
illnesses or substance abuse ”

The AIDS virus may be present
not only in blood and semen, but
also in other body fuids, including
saliva. tears, and sweai. However,
medical experts believe that daily
activities—working in a group
seiting, shaking hands, swimming
at public pools. and eating at pub-
lic restaurants—pose no AIDS
threat. This is because the AIDS
virus is 50 fragile and it must get
outsicle of the bloodstream of an
infected person, into the blood-
streamn of another person.

Fiction: Only homosexual men and
drug abusers get AIDS.
. ]
Fact: This is not true. Others not
considered in the "high risk” groups
also have contracted AIDS. How-
ever, up to now, researchers have
found most people with AIDS are
either homosexuals or drug users.
Of the reported cases of AIDS in
the United States, about 73 percent
are homosexual or bisexuzl men; 17
percent are intravenous drug users;
2 percent are recipients of blood
transfusions where the blood con-
tained the AIDS virus: 1 percent are
heterosexuals who have had sexual
contact with an infected carrier;
another 1 percent are hemophiliacs

. who may have had blood transéu-

sions; and & percent are classified as
“other/unknown.” This last group
reflects mainly the patients who
have not had a history taken, or
who choose not to discliose their
private lives or habits.

Current statistics show that 90
percent of the stricken adults are
between the ages of 20 and 49; 94
peroant are men. Children also may
et AIDS, Usually, these areinfants
whose mothers were infected with
theAIDSvinuandpuditonhr—

ing pregnancy or hemophiliac chil-
dlmwhobecmmhchdthmudu
blood transfusion. However, Dr.
Clever points out that the chance of
contracting AIDS through a blood

ion was minuscule,

ub]oodbanbutdullymall
blood donations. the chances are
reduced further.

Fiction: If I am infected with the
virus, I will get AIDS.
L

Fact: You might, but you also might
not. Many healthy people will
develop antibodies 1o the virus,

remain healthy, and display none of
the symptoms of AIDS, though they
might transmit the disease to others.
About 1010 15 peroent may develop
what is called ARC {AIDS Related
Condition), characterized by mild to
severeillnesses. Finally, another 10
or 15 percent may develop AIDS. It
can take anywhere from afew
months to several years after infec-
tion for diseases to develop.

Pravention is key

Because the primary transmission
of AIDS is through sexual contact
and intravenous drug use, it is
imperative that individuals practice
safe sex habits and refrain from
sharing needles. Those in the high
risk groups should protect them-
selves and their sexual partners in
the same way they would for other
sexually transmitted diseases. The
referral agencies listed in the
accompanying sidebar may provide
assistance in methods of protection.

How one lives his or her life also
plays 2 preventive role. Substance
abuse, including alcohol abuse,
poor nutrition, and inadequate rest
and activity may contribute to the
development of AIDS. “The point
is that AIDS is predominantly a
sexually transmitted disease, and
that sveans it's & disease of life-
style.” says Dr. Silverman. “People
who don't do certain things very
likely will not get it. People whe do
certain things risk getting it.” He
adds that the same points are true
for intravenous drug users.

Fiction: People with AIDS should
not be atiowed to work.
]

Fact: Employees with AIDS, hl:e
persons with other

Hinesses, should be allowed to work
if they choouse. as long as their condi-
tion does not inderfere with their job.

BankAnwrica's policy states that
as long as employess with any life-
are able 10 meet acorptable per-
formanes standards and medical
evidence indicass they are not a
health threat o themselves or oth-
ers, they may work,

Often, ssys Dr. Clever, an
employee with AIDS may have o
adopt & work schedule o accom-
modate a grester susceptibility to
fatigue. “The most important
point is for everyone in the work
site to show & caring attitude and

Continued on page 2
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Calming the Panic

8 the AIDS epidemic apreads within
ita riak groups. a8 the virus turns up in
blood, spit and tears, the public

worriss desperataly: 1s it & threat 10 the rest
ofus?

Not muah, insists the aXPeTts. As the Dumber
of cases doubles sach ysar, the possibility of
ita spresd tc the general population also
grows. But it's primarily through intirnats
contact with infected bisexual men oF
intravencus drug addicts. The perventage of
AIDE cases amonyg those not in known risk
groups — 0% — 1s not rising.

The blood-bank problem is largely solved.

As 107 tears and saliva, secretions in which
the AIDS virus has been found, there Bave
besn po documantsd cases Of AIDS trans-
mission by that routs, says Dr. Earold Jaffe,
ohisf of spidsmioliogy in the ATDS progiam at
the Centers for Diseass Control.

Tha CDC studied the housemaies of ATDS
patisnts. Though they share kitchans and
bathrooms.

“If saliva OT tears were transmitiing the
Ai2e486 1D & CANUAL SIEUALON, PTeSUTRADLY We

Thate is no evidence that »

S person can gt AIDS from
handshakes. dishes. toiat
seats. door knobs of from

i daily contact with a parson
who has AIDS.

would ses it in & household bafore we'd ses it

10 & school or workplace,” Jatfe says. “We

haven't detected it.” Still, the CDC has advice:

@ AIDS can be sexually transmitted between’
hetsrosexuals — men 10 Women, womsn
tomen.

@ Having sex with somecns in & Tisk group
increases the chanos of infection.

©® Whaether contact with prostitutss 1s & risk
is unknown, but many prostitutes use I.V.
drugs.

@ Gays should tut down on the numbder of
SAXUAl Dartnsrs, use condoms and avoid
exchangs of bodily secretions, inoluding
intimate kissing.

@ For children, oasual contact at school
Poses no riak, though parental conoern is
understandables. But the CDC doss
suggest that AIDS-infected
and nsurclogioally handicapped kids —
whoes sontrol of bodily secretions is
lmited — ghould be 1n more restricted

fear of AIDS "
— Terry Murray, reprinted from Amerioan Nealth
Tinese of Body & Mind copy 1088




AIDS

In a Contra Costa office, Jane sits a1 her desk processing
service orders. Jim, her coworker of several months, slides a
form onto her desk. Glancing up, Jane is startled to see pur-
ple blotches on his arm.

The mental note is eiched,

As far as she knows, Jim is single, though he rarely talks
about his personal life. Jane knows he just bought a home
with *‘a friend "’ and remembers that he'd seem relieved to get
out of the city and settle down.

On the train home, Jane grows anxious. She thinks of her
Jamily. Whar if Jim has something contagious? Could she
caich it and what if it can't be cured? Why should she be
subjected 1o risks?

In Los Angeles, George had never had any problems with
his coin collecting job. But recently, one of the bars along his
route had closed. The owner died rather suddenly and George
was shocked. He'd seen the guy several times — though not
in the past few months. He'd seemed fairly young.

After the bar closed, George decided to call his supervisor.
He'd been gerting nervous about going into that bar and
other ones along his route, abour handling the phones. Once,
George saw someone passing out AIDS pamphlets. Though
curious, he wasn't sure he should touch even those.

Richard spent a week in Hawaii trying to shake the fatigue,
Jever and swollen glands that had plagued him for the last
Jew months. When he returned to his Stockion gffice, tan and
thin, everyone thought he looked bemer.

But, rather than feeling rested, Richard could barely drag
himself 10 work. After arriving ar the gffice late several mom-
ings in a row, Richard faced the fact that he had to see a
doctor.

What he heard sent chills down his spine and drained the
color from his face. The diagnosis was AIDS.

Offering what consolation he could, the doctor gave
Richard the name of the nearest AIDS counseling center, and

suggexied he move closer to San Francisco, where treatment
might be more advanced.

His immediate symptoms could be treated and, for the time
being, he'd be well enough to rensrn 10 work. Richard wanted
o work. He didn't want 10 siay home, alone with his iliness
- 1o admit to himself he was very sick.

But, returning to the office was overwhelming.

As a gay man, Richard had known it would be difficult
when he took the promotion and transferred, alone, 10 a
smaller, unfamiliar town.

People ar the office had been surprisingly friendly, ye1,
wihtile casually socializing with his coworkers, Richard had
never let it be known that he was gay.

Panic gave way 1o depression.

Themﬁosabovemnotmeexperiemesofdmepu-
ticular individuals but rather & compilation of the ways AIDS
can affect employees at Pacific Bell, They're a starting point
for the questions that arise from people everywhere, across
the state and around the country.

With 75,000 employees from all walks of life, Paific Bell
is m city of sorts, sharing many of a city’s concerns for the
financial, psychological and physical well-being of its in-
habitants. With the AIDS epidemic gradually affecting more
and more people in a variety of ways, only knowledge and
understanding can separate myth from fact, reduce the under-
current of anxiety, and lessen the problems encountered by
the individuals with the disease and those around them.

What is AIDS?

AIDS stands for Acquired Immune Deficiency Syndrome.
It is » disease caused by a virus that attacks the body's im-
mune system, leaving it vulnerable to certain types of
infection.

But it isn’t the disease called AIDS that kills directly.

John Lorenzini, founder of People With AIDS Alliance, ex-
plains, *'The infections that develop are what kills, not the
AIDS virus itself. So, what the person with AIDS exhibits are
the symptoms from these infections — oot one specific to the
discase called AIDS."

Due to the number of infections, the AIDS symptoms vary
— fever, night sweats, swollen glands, unexplained weight
loss, yeast infections, diarthea, persistent coughs, fatigue and
loss of appetite. (It should be noted, of course, that these
symptoms can indicate many different illnesses — not just
AIDS.)

Two infections have appeared more frequently than any
others in people with AIDS: Pnewmocystis camnii pnewmonia,
a lung i caused by a parasite, and Kaposi's Sarcoma,
a rarc form of cancer.

They are not usually found in people whose immune
systems are normal.

Who is likely to get AIDS?

As a relatively new discase, AIDS statistics are constantly
changing. Rescarch turns up new evidence all the time, but
findings show consistently that the number of people stricken
has been multiplying. Many sources agree that this may only
be the beginning.

As of April, 1985, physicians and health departments in the
United States reported 10,000 patients meeting the
**surveillance’’ definition for AIDS. Although the first case
was reported in the spring of 1981, over half have been
reported within the last twelve months.



According to the U.S. Department of Health, AIDS cases
are divided into the following groups:
* homosexuals/bisexuals (73.4 percen of the totat number
stricken)
IV drug users (17 percent)
transfusion recipients (1.4 percent)
heterosexual contact (0.8 percent)
hemophiliacs (0.7 percent)
others/unknown (6.7 percent)
Current statistics show that 90 percent of the stricken adults
are between the ages of 20 and 49; 94 percent are men.
Commenting on these figures, Jackson Peyton, Education
Director of the San Francisco AIDS Foundation, points out,
“It’s important to understand that AIDS is not just a gay
man's discase. It's affecting n broad spectrum of peopie.
‘‘Historically, it has not been confined 1o the homosexual
populstion, We know that in Africa, AIDS is spread though
heterosexual sexual contact. So AIDS is everyone's

The fear of contracting AIDS

The U.S. Department of Health, the AIDS Foundation, our
own Medical department, as well as the Communications
Workers of America all agree on one point: AIDS is not
casually ransmirted.

Katherine Lord, wt Atlanta’s Center for Disease Control,
states, '“We know of no work-related cases associated with
AIDS, no casual household transmittals, nor of transmittal to
any health care workers who have dealt with AIDS patients in
all stages of illness. We do kmow AIDS is transmitted by sex-
ual intercourse and by intravenous injection and that the risk
increases, for both homesexuals as well as heterosexuals,
with the frequency of sexual partners.’

Peyton states, **We know enough about AIDS to say that it
is transmitted by sexual contact in the same manner as other
sexually transmitted diseases. And it is transmitted by blood-
to-blood contact. There are no special precautions to take in

Pacific Bell's San Francisco Medical Director, Richard
Merchant, M.D., emphasizes, **Coworkers are not at risk in
the workplace while performing any work-related activities.
Transmission can only occure through sexual contact or blood
contact.”’

to coworkers. Comnmon sense precautions are recommended
that most people practice with regard to hygiene. Sharing
items such as cigareties, coffee cups, and eating utensils has
always increased the risk of transmitting a variety of
illnesses, including hepatitis.

If anyone has to worry it is the people with AIDS. Their
immune systems no longer protect them from germs that
healthy people shrug off every day.

*“The hazard is caused by the other people with an infec-
tion who might come in contact with an AIDS person,"’ adds
Dr. Merchant. *“The person with AIDS is at great risk of get-
ting even a minor infection from us, which then becomes a
serious illness due 1o their inability to fight it off."

Sbaﬁhgwleplmunndbrmhin;ﬂaemnirpo‘enomk

Through Feedback and direct inquiry, Pacific Bell’s
Medical and Safety departments have received questions from
employees whose jobs bring them in close contact with AIDS
paticnts — for example, a coin collector who picks up coins
on the AIDS ward of a hospital.

Jean Taylor, program director of Pacific Bell's Employee
Counseling Program, replies, ‘‘Basically, what those people
are being advised to do is to take the same precautions that
other people are taking in thoee environments.

““Though there is no risk of contagion in the work environ-
ment, the fear of transmission is understandable.’’

Following a joint Health and Safety commitiee meeting
with Pacific Bell, Joan Moore, Communications Workers of
America’s San Francisco secretary, reported that the union
“‘saw no need to establish a company policy on the issue of
AIDS...no specialized protective clothing, devices or equip-
ment were necessary (o protect people on the job.'’ Moore
emphasizes that ‘‘the company and the union should work
together to dispel myths and misinformation and endeavor to
create 4 caring and understanding environment for people
with AIDS and their loved ones.'’

The emotional toll

No one disputes that AIDS is frightening. Fears are
understandable.

These fears, however, tend 1o bring out some sublle and
some not-so-subtle prejudices that inflict emotional discomfont
precisely on those ili people who can handle it least.
So, letting peopic know about an AIDS diagnosis is a
double-edged sword.

- Peyton elaborates, “*A person may have a lifestyle that
coworkers don't know about. So there is the issue of being
gay compounded with the fact that people don’t know how to
deal with someone who has a serminal illness.'’
Besides dealing with the possibility of dying, people with
AIDS sometimes have to cope with the fear of losing their
job — and possibly their support systems of friends.

On occasion, Medical department counselors have found
the need to speak directly to work groups.
“*There's & ot of panic reaction in the workplace,” says
Taylor. *‘In small-group discussions, we try to provide super-
visors with enough factual information so those reactions are
calmed. Forunately, the union is extremely supportive and
takes an approach that helps to diminish the panic when a
member of & work group comes down with AIDS."
Anxiety itn’t the only emotion to surface.

Friends, reistives and coworkers can go through the same
Tﬁgnuummm&mmm
subsides, there is sadness and s feeling of helplessness.
**A lot of employees care a great deal about their
coworker’s well-being,"* says Taylor. “'It's an emotional
hardship for the work group that wants to be supportive but
doesn’t know how.

**Some wonder if it's OK to stay in contact with someone
who has gone out on disability because of AIDS. :
*‘It can be awkward because you don't know what 1o say:
whether to ask how they are or teil them they’re missed.




Soq:e AIDS patients come back to work and some deteriorate

y.
**I would encourage employees to send cards and stay in
touch on the level each individual coworker can handle best.™
Taylor has noticed an upswing in the number of company
cases being counseled around the AIDS issue: people with the
disease, those worried about contracting it, cases involving

friends and loved ones.

Dr. Merchant reveals that employees concerned about
AIDS have been coming to the Medical department to seek
counsel from company physicians and for referral to ap-

iste outside treatment centers 10 assist in their concern
about any AIDS symptoms.

Proper attention t0 symptoms and accurate diagnosis can
allay anxicties which alone may be enough to cause symp-
toms of illness.

In contrast, self-diagnosis and incorrect diagnosis Yy both
the medical community and peers has fueled the AIDS rumor-
mill.

‘‘There is an awful lot of diagnosis by coworkers,”’ says
Peyton. ''A common phenomenon is for a coworker to be out
severa) days with the flu and presumed to have AIDS.™

Likewise, Peyton talks about a phenomenon called *‘pseudo
AIDS'": **A person from & high-risk group with non-specific

symproms of a minor illness walks into a medical setting and
is automatically diagnosed with AIDS. There have been some
rulmgedmwhereodmmsemblemnesmhweheen

misdiagnosed."’

This problem and others point to the need for careful con-
sideration of the facts. In the words of Dr. Mervyn Silver-
man, former director of San Francisco's Department of
Public Health, **The only wnytoprevemﬁmberspmdof
the disease is by education and information.’’

It doesn’t matter how close you are to the AIDS problem
~— whether you have the illness yourself, or you are a friend,
lover or coworker of someone who does — whether you in-
teract with AIDS patients on the job or react from a distance.
*There are no dumb questions about AIDS,"" emphasizes
Peyton. The important issue is to understand.

— Stefanie Kaimin

Ths U.S. Department of Health, the AIDS Foundation,
ouwr own Medicsl department. as well as the Com-
munications Workers of America all agres on one
point: AIDS Is not casuslly uransmitted.

This arricle was reprinted from Pacific Bell's Update, July 22, 1985, Volume 8, No. 22.
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know
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AIDS

An educational resource for everyone
concerned about the spread of Acquired
Immune Deficiency Syndrome

A otsease shrouded in MYTHD.

Fear and ignorance are causing misconceptions and unnecessary anxicty about AIDS.

Since AIDS_ was first recognized in 1981, researchers have acquired an extraordinary amount of information
about the disease. Obviously there is still much to be learned and more is being discovered every day. However,
based on currently available information, we are able o dispel the following misconceptions.

MYTH: AIDS is a disease of gay men only. NO!
While 73 percent of the persons with AIDS are
homosexual males. bisexuals can also iransmit the
disease to their heterosexual partners. Heterosexual
intravenous drug abusers and their sex partners are
similarly at risk. The AIDS virus does not differen-
tiate between gay men, heterosexual men, drug
abusing women. etc. The virus can attack anybody
but requires that a mode of transmission be present.
In Africa, AIDS strikes primarily heterosexuals,
and is found equally among men and women.

MYTH: You can get AIDS just by being near a
victim or someone who carries the virus—at the
office or in a theater, for example. NO!

AlIDS is transmiited only through body fluids dur-
ing sexual contact or contact with the blood of an
infected person. There is mo evidence that it is
spread through talking or shaking hands or casual
touching. )

MYTH: A person must have symptoms of AIDS to
infect sthers. NO!

Many doctors believe anyone infected with the virus
may be contagious for long periods. even if that
person has no symptoms. In fact, some experts
suspect the infection may be present long before the
symptoms appear.

MYTH: There Is o high risk of acquiring AIDS
from a blood trassfusion. NO!

Since March 1985, all units of blood have been
tested for the presence of antibody to HTLV-111/
LAV, the virus that causes AIDS. If a unit of blood
tests positive, it is destroyed. With the introduction
of this testing, transfusion iransmingd AIDS should

be virtually eliminated. At the present time, about
L5 percent of the AIDS cases in this country have
occurred from blood transfusions. These transfu-
sions were given from 1980 to 1982, before the
problem of transfusion transmited A1DS was rec-
ognized. Since AIDS may have an incubation of
several years, some of these persons who received
transfusions in these years have only recently
become ill. It should be very safe to receive a blood
transfusion today since HTLV-111/LAV antibody
testing has greatly reduced the risk of acquiring
AlDS from blood transfusion.

MYTH: It is still possible to get AIDS from donat-
ing bloed. NO!

This is impossible. All collection equipment is ster-
ile and never reused. You cannot get AIDS or any
other viral disease from donating blood. The health
and comfort of the blood donor are a primary con-
cern of all voluntary blood collection organizations.

MYTH: Womea cannet transmit AIDS even when
they have the disease or are casrying the virus. NO!
If they are pregnani. their children will possibly be
born with the virus. Women can also pass AIDS to
their sex partners.

MYTH: Homosexuals who have one or only a few
sex partuers don't get AIDS. NO!

The risk of getting A1DS increases with multipie
exposures, but it is still possible to acquire it froma
single partner.




AUGUST 5, 1985

healthiand wellness

RIS PIAIA

m's note: This column is S$pon-
sored by Welis Fargo's Heslth Promo-
fon Task Force.

By Kim KeWogg

in recent years, one of the mos! dis-
turbing and ‘unfortunate misunder-
stendings amang the public has been
the mistaken idea ihat ynu can get Ac-
quired immune Deficiency Syndrome
{AIDS) by donating biond

*'Nothwng is further from the truth,”
otrossed Dr. Bryan Lawion, vwp and
direcior, Empioyes Assistance Ser-
vices. "Because Wells Fargn en.
COUrRges in be binnd
donors, it i important that they know
the facts.”

AIOS is 8 serious medical condition
et reauits in & defect in the natural
. imune system againgt disease. Pa-
tionts afflicied by it puffer from a varie-

"ty of infections ohten caused by harm.

jsss gorms thet canaot produce
diesass n healthy individuals. For
someone 1o comract AIDE — whichis
passed through intimats bodity fvids
or shared hypodermic nesdies — the
infectious viral agent must get under
he ekin and pensirate the bdlood
syowm of the victim,

What seems to have confussd the

Myths about AIDS

pudblic s the difterence between
donating and receiving biond. "'Thare
is no.danger n! geiting AIDS from
donating binnd,”’ says Lawton. 'Binod
beanks use slerile squipment and dis-
posable needies, sn there is NO way a
neddie used for one dgonnr would be
used for annther '

Wha! has been publicized in the
mecha is the rare possibility of receiv-
ing & transfusinn of blond infected
with the AIDS virus and subsequently
develnping AIDS from that contami.

- naled binnd. The ndds of this happen-

ing are nne in 8 million or even less
now that blond donations are
scteened ior the AIDS virus.

“"Wells Fargn is concerned about
the salety of ils empioyees and siso of
any fulure patienis who will receive
blood.” says Lawton. 'We participate
in blond drives because we knnw
there is no possibility that by giving
binnd & person can contract AIDS. We
alsn know how desperately biond i
nedded because of the current public
misconception, which has sinpped
penpie from donating blond."

Before donations are sccepted,
biond bank sisll members review an
empinyee’'s medical and social s
tnry and give 8 mini-physical 10 screen
oul anynne who might be in & igh sy

group. After the biood donation, the
ab tests a3 sampie of the binod nr
eyphilis, hepatitis and the AIDS an-
tibody. Bidnd reacting positivelty 1o
those tesis is not used fnr transtu.
sions and the donnr no ionger is aligi-
bie 10 give binnd in the future.

There are four groups mnst at fisk
for AIDS. sexually active homnsexual
men, inlravennus drug users whn
shara hypooarmic needles, hemn-
philiacs and Haitians.

On Aug. &, Wells Fargo will hold an
omergency Dicod dvive in San Fran-
cleco on the 11th fioer of Head OF-
fice, 420 Montgomery St

“Anyons in thoss groups, or any-
NNe whoy has had intimale Sexull con-
tact with somenne from these groups,
and anynne with sny sympioms nr
signs of AIDS, showuid mnost gefinliely
ol give binnd,”” notes Lawton.

**in the past, Wells Fargo
employses have given genernusly nf
themselves during blond drives.
We'rs counting on out empioyees 1o
cnme thrnough again ™
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Washington Business Group on Health

AIDS: EMPLOYERS RIGHTS, RESPONSIBILITIES, AND OPPORTUNITIES

Etizabeth Younger Linda M. Harris
Research Associate Director, Family Health Programs
WBGH WBGH

Acquired immune Deficiency (AIDS) has now been recorded in every state
in the United States. it is a disease which will be addressed
by each employer either in a preventive or Crisis manner. AiDS represents
a broad range of issues invoiving medical, economic, tegai, disabiiity,
moral, oroductivity, and educational factors. AIDS will probably remain a
tragedy for thousands of individuais afflicted with the disease, their
friends, famiiies, angd co-workers. Ultimately however, AiDS ¢an pe
addressed effectively and humanely at the workplace when all these
factors are considered in light of the rights, responsibilities and
opportunities employers have to manage this epidemic.

229Y; Pennsylvania Avenue, S.E. Washington, D.C. 20003 (202) 547-6644




MEDICAL UPDATE

AIDS is a condition which suppresses the immuyne system ieaving the ™.
body vulnerable to infection (1). Two of the most common infections
which attack indiviguais with AIDS are Preumocystis carini/ pneumonia,
a lung infection, and Kaposi's sarcoma, a rare form of cancer. It is such
“opportunistic” diseases, not the AIDS virus itself, which can resuit in
death (2). A closely related iliness, ARC, or AIDS related compiex, appears
to be a less severe form of AIDS in which fewer of the symptoms and

opportunistic infections are present (3).

During the incubation period, there may be no telltale signs that suggest
a person 1s suffering from AIDS or ARC. As the iliness progresses, some
of the following either recurrent or persistent symptorms develop: fever,
inciuding severe night-sweats; rapid weight loss for no apparent reason;
swollen lymph glands in the neck, underarm and groin area; constant‘
fatigue, unexpiained diarrhea; white spots or blemishes in the mouth.
These symptoms are aiso symptoms for many other ilinesses. in the case
of AIDS however, the symptoms are not explained by any other iliness and
persist for unusually long periods of time (4).

In jater stages, tne immune system of persons with AIDS becomes
severely weakened, turning normaity miid, harmless infections into
potentiaily fatai conditions. For this reasen a person with AIDS shoulid be
careful regarding their exposure to germs (5).

The virus which causes AiDS 1s alternately called HTLV=iii or LAV.




Transmission of the virus has been demonstrated to take piace througn (a)
intimate sexual contact invoiving the excnange of body fluids with an
infected person (6,7}, (b) sharing needles which are infected with the
virus (8}, {c) exposure to blood or blood products from infected persons
(3X10), and (d) from infected women to their newborns (11).

WORKPLACE RIGHTS AND RESPONSIBILITIES

One of the principie concerns for the workpiace is whether AIDS can be
transmitted in the work environment. All the scientific evidence thus far
indicates that transmission is not possible through casual personal
contact and activities which occur at the workpiace. Supporting studies
include the surveiliance of over 300 household contacts where a person
with AIDS i5 present and not 2 single case of transmissions (except from
sexua! contact or from infected mother to newborn) has been recorded.
Many of those tested are chiidren exposed to siblings who are infecteg and
wno shared beds, botties, toothbrushes and eating utensils (12,13,14).

rurthermore, studies of 1750 health care workers with intense exposure

to patients with AIDS have found no cases of individuals who have been
infected that did not otherwise betong to high-risk groups. in fact, 600
heaith care workers who have accidentatly stuck themselves with
contaminated needlies have not shown infection with the virus. in only one

- documented case, where a nurse actually received a microinjection of
biood after an arterial puncture, has infection with the AIDS virus been
demonstrated (15,16). The concensus among medical professionals that
AIDS cannot be transmitted through casual contact will shape many of the
legal rights and responsibilities of empioyers.




Employers have had the right to refuse to hire or fire individuals for any
or no reason under the doctrine of "employment at will". This pienary
authority has diminished however through specific legisiative provisions
and union contracts (17), particularly those involving disabied and
handicapped workers. The Federal vocational Renabilatation Act of 1973
prohibits the federal government, federal contractors and companies
which receive federal financial assistance from discriminating against
the disabled and/or handicapped. fhe disabled and handicapped are aiso
protected by state statutes which, though varying slightly in ianguage
from jurisdiction to jurisdiction, essentially propose that “an employer
may not discriminate against an employee or applicant solely because of
that employee’s disability, uniess the employer can show that the handicap
or disability wouid adversely affect the employee’'s work performance”
{18).

Although the question of whether AIDS falis under the Rehabilitation Act
has not been answerea in the courts, most legal commentators believe that
AIDS is a protected handicap. State iaws, which vary from state to state,
tend to define 3 handicap or disabiiity as one or more of the foilowing:

(a) a physicail or mental impairment which substantially limits one or
more major life activity (19), (b} arecord of such an impairment, or (c) a
condition regarded or perceived by others as such an impairment (20).

A decision in federal court of appeals which is iikely to infiuence the
classification of AIDS, concludes that tuberculosis, a contagious disease,
gualifies as a handicap within the definition of the Rehabilitation Act of
1973. Another related decision in federal district court held that it isa




~ violation of the Rehabilitation Act to restrict handicapped children'with
hepatitis B, another contagious disease, to certain classes. The New York
Division of Human Rights Policy has ruled that AIDS is a protected

handicap under state law (21).

Presuming that AIDS will be classified as 2 disability or handicap, there
are, according to Stuart Bompey, severai clear answers concerning

employer rights and responsibilities (22):

1. Q. Can an employer deny employment to an otherwise qualified
applicant with AIDS? ‘
A No, uniess the disease is so far advanced that the employee is
incapable of performing the duties of the job applied for.

2.Q Can an employer take adverse action against an employee with AIDS
based on fear of contagion?
A. No. The medical consensus is essentiavliy unanimous that AIDS cannot
De spread through casual contact. For example, segregation, without
soiid medical justification, would probably violate statutory

pronibitions against discrimination on the basis of 2 disability.

3.Q. Can an employer discharge a person with AIDS based on economic
concerns that the empioyee may soon be incapacitated?
. A No. Case iaw interpreting disability statutes generatly reject "future

risk” arguments.

4.Q. Can an employer ask applicants if they have AIDS or have been
exposed to the AIDS virus?




A. No. Disability statutes generaily prohibit overiy-broad
pre-employement inquiries which are not job-related.

S. Q. May an employer require pre-employment physical examinations, -
which would include the AIDS blood test?
A This test, which detects the presence of antibodies to the AiDS virus
cannot determine whether a person has AIDS or will get AIDS. The
~ test can only determine if the individual has been exposed to the
virys and cannot determine if the virus is still present and/or
whether the virus is currently active. Results from the HTLV-HI test
are severely circumscribed. With this in mind, an employer can
require an applicant to take the HTLV (1 test if the test is part of a
pre-employment physical. Such a physical would have to be
required of all potential employees, since it would be considered
discriminatory to request this of selected individuals, and would
have to include tests other than just the AIDS test (23). It should
aiso be kept in mind that once an employer has requested the HTLV-iII
test, it could be difficult to prove that an individual was not
discriminated against because of the results of the test.
Counseling is strongly advised before and after an HTLV-{ii test 1s
conducted.

6. Q. May an employer force a person with AIDS to take a medical leave of
absence?
A. No, not unless the employee is physicaily unable to perform his or her

normal functions.

7. Q. what kind of accommodations are employers obliged to make for a
person with AIDS?




A Employers are legally bound to either provide reasonabie,
accommodation or change the job of a disabied or handicapped person.
Such " job restructuring” or job accommodation to meet the neeas of a
disabled person and can not cause unreasonabie desruption to

business (24).

8.Q. Is an employer obiigated to communicate any information indicating
that an employee has tested postitive for the AIDS virus?

A 1 an employer finds out that an empigyee has AIDS, AIDS reiated
compiex or has tested seropositive to HTLV-Ili (i.e., has been shown to
have the HTLV-I!l antibodies present in their blood stream), the
employer is not bound to disclose this information to other
employees or anyone else. Not only is an employer advised not to
disclose such information, but disclosure may compound the
employer's legal and personnei problems. Employees may eroneously
perceive that their work environment has become unsafe and try to
invoke the labor relation taws (i.e, Taft-Hartley Act, National Labor
Relations Act, and the Occupationai Safety ana Health Act), whicn
grant the empioyee the right to refuse to werk in a perceived
safety-threatening situation (25).

9. Q. what actions can an empioyer take if an employee refuses to work
with a person who has AiDS and/or demands that an employer take
actions against the person?

A Such a situation forces the empioyer to weigh the interests of the
employee with AIDS, who is protected by giscrimination laws, against
those of co-workers, who, under the protection of the Taft-Hartley
Act must be provided with a safe working environment (26). It clearly




would be a discriminatory action against the person with AIDS to
resolve the conflict by isolating them. Since all the availabie medical
data support the fact that AIDS is not contagious through casual
contact, it is likely that the courts will uphoid the rights of the
person with AIDS. If, after educating the protesting employees on the

minimal risk, they stiil refuse to work, an employer may threaten
discipline and eventually permanently replace them (27).

EMPLOYER QPPORTUNITIES

AIDS presents a substantial set of responsibilities for employers to
manage the workplace fairly and legaily. However, AIDS also presents
employers with opportunities to enhance their corporate health
managment strategy. Heaith education campaigns, established in
conjunction with existing employee benefits communication programs, can
contribute to the prevention of the spread of AIDS and the spread of the
fear of AIDS. Educational campaigns-can also enhance employer-employee
relations, 2nd can in many cases reasure empioyees of continued employer
protection under their group heaith insurance policy. Additionaily,
employers who have not recently reviewed their methodology for managing
heaith care costs have an opportunity {o reconsider new, more cost
effective ways of managing catastrophic illnesses through case
management.

Education -
A number of companies have been progressive in educating themselves
and their employees concerning AIDS. Taking the lead is the Business




Leadership Task Force, which consist of 15 major employers Dasea 'n
Northern California. Memper companies have joined their resources to
provide cregible and comprehensive AIDS education for employers. Lev)
Strauss, a member of the Task Force, has developéd programs whicn
include: lectures for managers by experts on AiDS, resource and support
classes for persons with AIDS as weli as anyone who knows or is related
'to a person with AIDS; a video presentation which can be checked out for
home viewing; reqular updates on AIDS in the company newsietter. Pacific
Bell, another Task Force member, provides AIDS seminars in connection
with the San Francisco AIDS Foundation and publishes information "not
normaliy covered in a company vehicie,” such as sexual activity and
sexuality. Other Task Force member companies that are participatihg in
this cooperative arrangement include Wells Fargo Corporation, Pacific Gas
and Electric, Crocxer National Bank, Chevron, Mervyn's, Bank of America,

and SRI International.

Empioyers are encouraged to address the issue before an incident occurs
at the workplace. The virtue of providing employee information before an
incidence of AIDS occurs in the workforce is that the level of receptivity
will be much higher. The general hysteria that exists 2pout AIDS combined
with a suspicion that managment may be deceiving empioyees can occur at
the time of the first AIDS case in 2 workplace. Such distrust can cause
empioyees to question the validity of the medical evidence provided for
them.

Employers are advised to incorporate an ALDS information campaign into
their existing employee benefits communication program. This proviges

employers an opportunity to reming empioyees of the protection being




provided for them and to reassure them of continued protection. According
to the Health insurance Association of America, HiAA, the insurance
industry is treating AIDS just tike any other disease. Employer-sponsored
group heatth insurance coverage, which represents approximately 85% c;f
insured workers, will treat AIDS as any other catastrophic illness. Such
plans typically do not involve individual underwriting so that employees
wiil not be subjected to medical questions or testing in order to qualify

for group insurance (28).

Individual or small (under 25) group policies historically have utilized
questions and testing to determine insurabiiity. The insurance industry
has indicated that it may try to test individual or small group applicants
for the AIDS virus if no legal barriers exist. California, however, has
passed laws to prohibit the use of HTLV~11) antibody test results by
insurers and business (29). Wisconsin similarly iimits the use of HTLV-Iil
antibody testing by requiring that such testing first receive approvai from
the state health department (30). Thus, an individual with AIDS of 2
life-style associated with a high risk group may find it difficult to get
heaith insurance covérage through an indivigual or small group policy.
Small business managers must be prepared to consider aiternative forms
of health care cost management for their employees.

Lost Management

The Centers for Disease Control has estimated the cost of hospital care
for the first 10,000 AIDS cases to be §1.47 bitlion. The average cost per
case, according to CDC estimates, is $147,000 (31). However, the average
cost per case in San Francisco is $25,000 - $32,000. A major reason for




this discrepancy, according to the American Management Association, 15
the implementation of individual case management programs among west

Coast heaith care purchasers (32).

Lase Management

The typical heaith care plan is hospital based. However, it has come to
the attention of employers and insurers that health care costs can be
reduced by using aiternatives to hospital care. Case management
programs are designed to customize care for patients with catastrophic
Hinesses on a case by case basis. The process requires cost analysis and
coorgination; the costs and quality of care provided by health care
programs within the community are compared with in patient hospital care
costs; after a cost analysis and deliberation with the patient, family, and
nealth care professionats, a cost effective and hdmane program of care is
presented to the purchacer. Tnis plan can be jess expensive for the

purchacer and 1s preferred by the patient (33)

imphimentaion of case management for any catastrophic iliness
inciuding AIDS, extends far beyona the diseased body of its victim ang is
unique in its demands upon resources:

* Joe, 2 32 year old person with AIDS, after spending nine days in
intensivé care was too sick to go home alone but did not require intensive
care facilitiés.

* Martha, a retired woman who lives in a retirement community in
Texas, was visited by her 28 year old son who lived in West Virginia.
white visiting, he was struck with an opportunistic disease.




* Sally, an upper level manager in a computer software company, when
striken with AIDS, became determined to finish a major project though sne
was becoming too weak to commute to her office every day. o

In each case, a comprehensive and individualized health care plan caiis
for creative coordination of empioyer, family and community resources.
For example, these cases, managed by a professional health care

coordinator, might include solutions invoiving: home care assisted by a
visiting nurse, training for family and friends who are caring for tneir
sick and dying loved ones; job accommodations involving working at home.
All of these alternatives can cost significantly less than the costs of
equivalent time spent in intensive care in a hospital.

The pivotal person in case managment is the coordinator, often a nurse,
who orchestrates appropriate services from among those available
throughout the community. The family members and friends, however,
typically assume a great deal of the responsibility for direct care.

Part of the cost of this orchestrated care is in providing emotional
support and training for the family or friends who are engaged in direct
care. Even so, coordinated care in San Francisco and in other areas

where community and family resources are availabie, is cost effective for
employers and preferred by AiDS patients and families.

in San Francisco, where a full array of community support systems exists
and are supported by employers, AIDS patients typicatiy stay in the
nospitai-for only il.4 days, compared to 3| to S0 days in many other
locations. Only 10% of AIDS patients there spend a day or more in the




L

Intensive Care Unit. Many are cared for at home, with friends, at hospices
and nursing homes. They anqggaelr families have access to practical,
emotional and spiritual support from a variety of community organizations
(34).

One of the resources for alternative care which can be integrated into -
individual case management is hospice care. According to the National
Consumers League (33), hospice sponsored home care can be iess costly
than conventional t‘?are in hospitals because high-cost technology is used
less and because family, friends and volunteers handle much of the care.”
Conclusion

Most businesses are ! not in the busme%of health care or health education
but it is to their advantage and to their crecht to take the tead in this
national health crisie~Even thaugh empioyers and employees may feel
awkward when dealing with the subject of AlDS and employees who have
AIDS or ARC. they are legaily and ethically bound to treat this disease like
any other catastrophic and disabiing condition.

Some companies have already demonstrated courage and innovation in
their educational and heaith policies. For example, Bank of America
. acknowledges "the fact that continued employment for an employee with 3
) life-threatening iliness may sometimes be therapeutically important in
the remission of recovery process, or may heip to proiong that employee's
life.” Bank of America has aiso made a commitment to make "reasonable
accommodations” for persons with AIDS and other illnesses (36). 1B8M ang




westinghouse cover AIDS under their policies on catastrophic iilnesses.
These employers, along with others who heip normalize the disease, wil
uitimately be among those credited with eliminating the fear and
discrimination of those people with AIDS who have aireaﬁy suffered
enough.
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Oocial Issues N I

BY IRENE PAVE

t's time for employers to face up to
the AIDS crisis. Some 14,000 Ameri-
cans have contracted sequired im-
mune deficiency syndrome since 1979,
More than 7,000 have died of it, and an
estimated 1 million have been exposed.
Any large company, even one far from
the high-risk centers of New York and
San Francisco, probably has employees

in at least one of these groups. And
proriu

many employees are so afraid

ionf u:c;h that they resist work-
suspected carriers.

%Inic already grips some

ies. At ohe, an execy-

tive phones 3 human re-

I
decision to allow an AIDS pa-
tent to return to his job pro-
duces chaos. “"How can you
expect us to work with him?”
ask his colleagues. At a third,
top management considers
the question: “Should we test

If these were only medical
questions, the answers would

blood banks, stigmatizes the many who
are safe and doesu’t identify the dan-
gerous few—who aren’t dangerous in
lace setting anyway.

s workp

At first blush, the legal answers also
seem straightforward. The employer
who segregutes the gay or fires the

nor singies out potential AID&
patients in any other way.
COUNSELING. A lowerkey ap-

be eazy. The AIDS virus haa been found

in blood, semen, saliva, and tears, but
case of AIDS has ever been traced to
fiuids other than blood and semen, ac
cording to the Centers for Disease
Control in Atianta. That's why 90% of
U. 8. patients are homosexuals infected
during sexus] intercourse or drug
sbusers infected by dirty needles. The
rest (for instance, infants born to in-
part-

dissase through or semen. So it
akes sends to avoid ordinary
-utph:cuha. !

ANXIOUS WORKERS. Antibody tests
seem_equally pointless. Some 5% to

o exposed will contract
AIDS, but no one knows who they will
be—nor who may become a carrier
without developing the disease. So test-
ing for antibodies in the bloodstresm, a

ing employees who flunk the test also
invites trouble: rulings ranging from
violation of privacy to intentional inflic-

E procedure developed to safeguard
’ . ——— e e e 0 O R
120 BUSINESS WEEK/NOVEMBER 25 1985



Predictions

INSIDE INFORMATION

D Siow computer sales will
last for a year or more. Actual

", real oottt essasch firm, 250 W, §7 1.,
New York 10007,

(] Nuclear plant construction
will soon come 10 a halt, but reac-
tor builders will stay in business.
They'll have 0 maintain reactors
already built, and there's still a

market.
Lemer, IMYH St NW,
DC wyukly, S48/y1.

O Schoduied vehicle mainten-

ance intervals will lengthen. En-
] : Brakes and tires
that last

- Al‘o' ”lf‘
adjusting belts that will reduce re-
msor COSts Are now

Mosor, 250 W, 35 St.. New York 10015,

:

i

November |, 1985 D Boardroom Reports

Arthux S. Leonard. New York Law School

EMPLOYEES

wiTKALDS

What companies can—and can’t—do

n the coming months marny busi-
nesses will have o deal with em-
ployees who are identified as hav-
ing been exposed o AIDS, who
have ing symptoms of the disease
or whoarec i

S et

Although legal rights of AIDS pa-
tients are being developed in a patch-
work of federal, state and municipal law
and in new regulations and court deci-
sions, employers should be aware of a
central legal point: with
AIDS are covered by laws and regula-

. tions that handi e
. I.W.m_ww

to hire a person because it suspects he's
at risk for AIDS, or even because it
knows he has AIDS, is inviting a suit. A
company isn't obligated to hire workers

:’ﬂ;
i
i




Shrewd selling

O Never ignore & new person
who suddenly appears in the buy-
ing company’s ranks, even if the
:fe sppears o be closed. Any
buying tative who's ig-
pored is & . If s new technical
consultant pops up, take time to
convince him or her that your com-
Enyduuvstheuder.vmchom

changes in the executive ranks.
No sale is safe until the .product
leaves the loading dock.

Sell your customer a solu-

em—the buying deci-
sion. line managers are
more interested in results than in

prices.
:& Symeemg, . Cook $t., Barrington, [IL
O Cold sales calls. Have sales-
people set clear objectives for ev-
ery sales call—including cold
calls, “Seeing if they use our prod-
ucts” isn't good enough. Berer:
Thik to someone in engineering
and leave :nd with both en?
'lneermg' i ing, buto
if volume potential jns"tlﬁies it. 4
O Incentive sales

put on paid leave because he said he had

a friend who had AIDS.

Al a cmlds_mhbl

not successfully defend itself if it fired

mmﬁ:; dvmh
danger of con-

A s

e L

THE

Ll
égi
| ite

i
i
|

i
&
i
i

%
'3
|
E
§

:
i

i
EgE
|
i

i
|
}

:i‘gEI
]
¥

-E
/

g Eii,
i
i
1:3h

i
zé

&
:
:
|
K
]
T
!

write excl clauses in grovp
contracts that ide no cover-
age for employees AIDS.

"\t prosent the et is Nomsaed only © mmes boed
Namas of individuals mautf:
od. The dosor i given & smmber end ais aall I 99
out the resuls by giving thet Sambar. oo
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881 Summary. Recommendations for
Proventng Transmission of infection
with HTLV-N/LAY i the Workpiace

882 Recommendations for Preventng
Transrussion.of infection with
HTLV-B/LAV n the Workplace

Current Trends

Summary:
Recommendations for Preventing Transmission of Infection
with Human T-Lymphotropic Virus Type ill/
Lymphadencopathy-Associsted Virus in the Workplace

The information and recommendations containad in this document have baen developed
with particulsr smphasis on hasith-care workers and others in relsted occupstions in which
exposure might occur to blood from persons infected with HTLV-I/LAY. the “AIDS virus”
Because of public concern about the purported risk of transmission of HTLV-H/LAV by per-
sons providing personsl services and those preparing and serving food and beverages, this
documaent siso addresses personsi-service and food-service workers. Finally, it sddresses
“other workers” —persons in settings, such ss offices, schools, factories. and construction
sites, where thare is no known risk of AIDS virus trensmission,

Because AIDS is 3 bloodbome, sexusily transmitted dissass that is not spread by casual
contact. this document does not recommend routine HTLV-I/LAY antibody screening for the
groups addressed. Becsuse AIDS is not trangmitted through preparstion or serving of food
and beversges, these recommendations state that food-service workers known to be infected
with AIDS should not be restricted from work uniess they have another infection or iliness for
which such restriction would be warranted.

This documaent contains detailed recommendations for precautions appropriate to prevent
transmission of all bloodbome infectious diseases 1o petpls exposed—in the course of their
duties —10 biood from persons who may be infectad with HTLV-I/LAV. They emphasize that
hesith-care workers should take all possible precautions to prevent nesdiestick injury. The
recommandations sre based on the weli-documented modes of HTLV-I/LAV tranemission
and incorporate » "worst case™ scenario, the hepatitis 8 model of transmiasion. Because the
hepatitis B virus is slso bloodboms and is both hardier and moars infectious than HTLY-B/LAY,
recommendations that wouki prevent transmission of hepatitis 8 will also prevent transmis-
sion of AlDS. )

* ~Formuiation of specific recommendations for health-care workers who perform invasive
procedures is in progress.

U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES / PUBLIC MEALTH SERVICE
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- senusl GONtact, parenteral exposure to contasminated blood or blood products. and perinstsl
tranemiasion from infectad mothers to their oftspring. Thus. s0mae of the same major groups at
high risk for HBV infection (8.9.. homosexual men, IV drug sbusers, persons with hemaophilia, in-
fants bom to infected Mothers) are #iso the groups st highest rigk for NTLV-II LAV infection.
Neither HBV nor HTLV-I/LAV has been shown to be trensmitted by Casudl contact in the work-
place, contamingted f00d or water, o sirbomne or fecsi-orsl routes (5). ,

HBY infection is an occupational risk for HCWs, but this risk is related to degres of contact
with blood or contaminated neadies. HCWs. who do not have contact with bicod or needies
contaminated with blood 3re not #t rigk for scquiring HBV infaction in the workplace (§-8).

in the hesith-care satting, HBV transmission has not been documented between hospitsi-
ized patients, sxcept in hemodialysis units, where blood contamination of the environment has
been extensive or where HBY -positive blood from one patient hes been transferred to snother
patient through contamination of instruments. Evidence of HBV tranemission from HCWs to
patients has Deen rare and limited to situstions in which the HCWs exhibited high concentrs-
tions of virus in their biood iat ieast 100,000,000 infectious virus particies per mi of serum),
and the HCWs sustained a puncture wound whils performing traumatic procedures on patients
or had exudative or weeping lasions that sllowed virus 10 contamingts instruments or open
wounds of patients (9-11).

wmmmmummmmummnnv-w
LAV infection, the risk for HBV transmission in hesith-care settings far exceads thet for
HTLY-N/LAV transmission. The risk of scquiring HBY infection following s nesdiestick from
sn HBV camier ranges from 8% to 30% (72, 13), fer in excess of the risk of HTLV-I/LAV infec-
tion following a neediestick involving a source patient infected with HTLV-WLAV, which is
less than 1%. In addition, sll HCWs who have been shown to transmit HBV infection in heaith-
care settings have belonged to the subset of chronic HBV carriers who, when tested, have ex-
hibited evidenca of sxceptionally high concentrations of virus (st least 100.000.000 infec-
tious virus perticies per mi) in their biood. Chronic camiers who have substantislly lower ton-
centrations of virus in their blood have not been impilicated in tranamission in the hesith-care
setting (9-77,74). The HBV model thus regresents & “worst case”™ condition in regard to
transmission in heslth-care and other reisted settings. Therefore. recommendations for the
control of HBV infection should, if followed, aiso effectively prevent spread of HTLV-IVLAV.
Whaether sdditionsl messures are indicated for those HCWs who perfor invasiva procedures
will be sddressed in the recommendations currently being developed.

Routine screening of all patients or HCWs for evidence of HBV infection has never been
recommaended. Control of HBV wansmission in the hesith-carg setting has emphasized the
implementation of recommendations for the appropriate handling of blood, other body fluids,
and items soilad with biood or other body flulds.
TRANSMISSION PROM PATIENTS TO HEALTH-CARE WORKERS

HCWs include. but sre not Uimited t0. nurses, physicians, dentists snd other dentat workers,
optometriets, podistrists, chiropractors, lsboratory and biood bank technologists and techni-
sxaminers, morticians. housekeepers, laundry workers, end others whose work invoives con-
tact with petients, their blood or other body fluids, or COPees.

. Recommendations for HCWs smphasize precautions appropriste for praventing transmis-
sion of bloodborne infectious diseases, including HTLV-ILAV and HBV infections. Thus,
these precautions should be enforced routinely, as should other standerd infection-control
precautions. regardiess of whether HCW3 or patients are known to be infected with HTLV-W/
LAY or HBV. in addition to being informed of these precautions, sl HCWs, including students
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perinatal tranemission. Bacause of this risk. pregnant HCWs shouid be especisily famil.
isr with precautions for the preventing HTLV-I/LAV trensmission (19). .

Precautions for HCWs during home cars of persons infected with HTLV-UI/LAY . Per-
sons infected with HTLV-I/LAV can be safely cared for in home enviconments. Studies of
femily members of patients infected with HTLV-I/LAY have found no evidence of HTLV-W/
LAV transmission 1o sduits who were not sexubl contacts of the infectad patients or to children
who were not at risk for perinatal transmission (), HCW3s providing home care tace the same
risk of transmission of infection as HCWs in hospitals and other health-care settings, especisily
if there are neadiesticks or other parentersl or mucous membrans exposures to blood or other
body fiuids.

When providing hasith-care service in the home to persons infected with HTLV-R/LAV,
maeasures similer to those used in hospitals are sppropriste. As in the hospital, needies should
not be recapped. purposefully bent, broken, removed from disposable syringes, of otherwise
manipulsted by hand. Needies and other sharp items shouid be placed into puncture-resistant
contsiners and disposed of in accordance with jocal regulstions for solic waste. Slood and
other body fluids can be Hushed down the toilet. Other items for dispossi that are contaminsted
with Blood or other body fluids that cannot be flushed down the todet should be wrapped
securely in g plastic bag that is impervious snd sturdy (not sasily penetrated). It shouild be
placed in a second bag before being discarded in 8 manner consistent with local regulations for
solid weste disposal. Spills of blood or other body fluids shouid be clesned with scsp snd
water or & household detergent. As in the hospital, individuals cleaning up such spills should
wear disposable gloves. A disinfectant solution or a freshiy prepared solution of sodium hy-
pochiorite (househoid bleach, sse below) shouid be used to wipe the area sfter clesning.

Precautions for providers of prehospital emergency heaith sare. Providers of prehospi-
tal emergancy health care include the following: parsmedics. emergency medical technicians,
isw enforcement personnel, firefighters, kfeguards, snd othars whose job might require them
to provide first-response medical care. The risk of transmission of infection, including HTLV-
LAY infection, from infected persons to providers of prehospitsl emergency heasith care
should ba no higher than that for HCWs providing emergency care in the hospital if sppropri-
ats pracautions are taken to prevent exposure to blood or other body fluids.

Providers of prehospital emergency hesith care should follow the precautions outlined
sbove tor other HCWs. No transmission of HBV infection during mouth-to-mouth resuscits-
tion has been documented. However, bacsuse of the theoretical risk of salivary transmission
of HTLV-IWLAW during mouth-to-mouth resuscitation, special attention should be given to
the use of disposabie sirway equipment or resuscitation bags and the wearing of gioves when
in contact with blood or other body fluids. Resuscitstion equipment and devices known or sus-
pectad to be contaminated with blood or other body fluids should be usad once and disposed
of or be theroughly clesned and disinfected after sach use.

Mansgement of parentersl and mucous membrane exposures of HCWs. If § HCW has
a parentersl {8.g.. neediestick or cutl or mucous membrans ie.g.. splash to tha sys or mouth)
oxposure t0 dlood or other body fluids, the source patient should be assessad clinically and
epidemiologically to determine the keiihood of HTLV-WLA infection. If the assessment
suggests that infection may sxist, the patient should be informaed of the incident and request-
od to consent to serologic testing for evidence of HTLV-W/LAV intection. If the source patient
has AIDS or other evidence of HTLV-WLAV infection. declines testing. or has 8 positive test.
the HCW shouid be evsiusted clinically and serologically for evidence of HTLV-W/LAV infec-
tion as soOn as possible after the exposure. snd, if seronegative, retested atter 8 weeks and
on 3 periodic basis thareafter (8.9.. 3. 6. and 12 months following exposure) 10 determing if



Vel. J/Ne. 48 MMWR ot
NTLV-HI/LAV = Continued

smergency cases and patients with short lengths of stay, wmunstomm
wiwther 8 positive test was 8 true or 18ise positive would be required in populations with a
low prevalence of infection. However, this recommendation is besed enly on considerstions
of occupational risks and should not be construed as a ecommendation against other uses of
the seroiogic test. such as for diagnosis or to facilitate medical managemant of patients.
Since the experience with infected patients varies substantislly among hospitals (78% of all
AIDS casss have been reported by only 280 of the more than 6,000 acute-care hospitals in
the United States), some hospitals in certsin geographic sreas may deem it sppropriste to
initiate serologic testing of patients.

TRANSMISSION FROM HEALTH-CARE WORKERS TO PATIENTS

Misk of tranamission of NTLV-HIVLAY infection from NCWSs to petienta. Although there
is No evidence that HCWs infecter with HTLV-IWLAV have tranamitted infection to petients, a
rigk of transmission of HTLV-I/LAV infection from HCWs3 to patients would exist in situstions
whare thers is both (1) a high degres of trauma to the patient that would provids a portal of
entry for the virus {(e.g.. during invasive procedures) snd (2) sccess of blood or serous fiuid
from the infected HCW to the open tissue of & patient, as could occur if the HCW sustains »
neediestick or scaipel injury during an invesive procedure. HCWs known to be infected with
HTLV-IVLAY who do not perform invasive procedures need not be restricted from work
uniess they have evidence of other infection or iliness for which any HCW shouid be restrict-
od. Whether sdditional restrictions sre indicated for HCWs who perform invesive procedures
is currently being considered.

Precautions to prevent transmission of HTLV-HV/LAY llmcllm from HCWs to pa-
tents. Thase precautions apply to sl HCWs. regardiess of whether they perform invasive
procedures: (1) All HCWSs should wear gioves for direct contact with mucous membranes of
nonintact skin of sil patients and (2) HCW3s who have sxudative lesions or weaping dermatitis
should refrain from sl direct patient care and from handiing patisnt-care squipment until the
condition resolves.

Management of parenters! and mucous membrane expasures of petients. if s patient
has s parentersi or mucous membrans exposure to biood or other body fluids of 8 HCW, the
patient should be informed of the incident and the same procedure outiined sbove for sxpo-
sures of HCWs to patients should be followed for both the source HCW and the potentially ex-
metﬂﬂmdmﬂhmhmu&hﬂn
recommendations for HCWs who perform invesive procedures.

Serciogic testing of HCWs. Routine serologic testing of HCWs who do not perform inva-
sive procedures (ncluding providers of home and prehospital smergency care) is not recom-
mended to prevent trenemission of HTLV-IVLAV infection. The risk of tranamission is ex-
tremely low and can be further minimized when routinely recommended infection-control pre-
cautions ere followed. However, serciogic testing should be svaileble to HCWs who may wish
to know their HTLV-IAAV infeclion status. Whether indicetions exist for serologic testing of
MCWs who perform invasive procedures is currently being considered.

Nisk of cccupstienal soquisition of sther infections disesses by HCWs infected with
JHTLV-RVLAY. HCWs who are known to be infected with HTLV-I/LAV and who have defec-
-Mmmlmnwmkdm«ummmma
of other infectious dissases. Of particular concem is the risk of severe infection following
exposure to patients with infectious diseases thet sre easily tranemitted it appropriate precau-
tions are not taken (0.9, tuberculasis). HCW1 infected with HTLV-M/LAV should be counseied
about the potentisl risk associsted with taking care of patients with transmissible infections
and shouid continue to follow existing recommendations for infection control to minimize
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be used. Recommaended practices for disposs! of infective waste (23) pre adequats for dis-
posal of weste contaminated dy HTLV.W/LAY. Biood and other body fluids may be caretully
poured down & drain connected to 3 sanitary sewer. i
CONSIDERATIONS RELEVANT TO OTHER WORKERS

Personal-service workers (PSWa). PSWs ars defined as individusis whosa occupstions
involve Close Personsl contsct with clients (e.g.. hairdressers, barbers, sstheticisns, cosme-
tologists, Manicurists, padicurists, massage therapistsl, PSWa whosa services (tattooing. sar
piercing, acupuncturs. #tc.) require neadies or other instruments that penetrata the skin
should follow precsutions indicated for HCWs. Although there is no evidence of trensmission
of HTLV- /LA from clents jo PSWa, from PSWs 1o clients, or between clients of PEWs. &
risk of transmission would exist from PSWs to clients and vics verss in situations where thers
is both {1} trauma to one of the individuals that would provide a portal of entry for the virus
and (2) sccess of biood or serous fluid from one infectad person to the opan tissue of the
other. as could occur if sither sustained & cut. A risk of tranemission from client to client sxists
when instrumants contaminated with blaod are not steriiized or disinfected betwesn clients.
However, HBV tranamission has been documentsd only rarely in BCUDUNCIUNS. S8F Diercing,
and tattoo establishments snd never in other persongi-service settings, indicating that any
risk for HTLV-HU/LAY trensmission in personai-service settings must be extremely low.

AL PSWs should be sducated about transmission of bioodboms infections, Including
HTLV-I/LAV snd HBV. Such education should smphasize principies of good hygiens, sntisep-
sis, and disinfection. This sducation can be sccompiished by nationst or state professional or-
ganizations, with assistance from state snd iocal hesith departments, using lectures st meet-
. ings or seif-instructiona! materisls. Licensure requiremants should include svidence of such
education. instruments that are intended to penstrete the skin (e.g.. tattooing snd scupuncture
needies. 88r piercing devices! should be used once snd disposed of or be thoroughly clesned
and sterilized sfter sach use using procedurss recommaended for use in haalth-care instity-
tions. Instruments not intended to penetrats the skin but which may become contaminated
with bicod (0.9.. rezorsl, should be used for only ons client and be disposed of or thoroughly
cleanad and disinfected sfter use using procedures recommaended for use in hesith-care ineti-
tutions. Any PSW with sxudative lesions or weeping dermatitis, regardisss of HTLV-I/LAY in-
fection status, should refrein from direct contact with clients untll the condition resgives.
PSWs known to be infectsd with HTLV-I/LAV need not be restricted fram work uniess they
have svidence of other infections or ilinesses for which any PSW should slso be restricted.

Routine seroiogic testing of PEWa for antibady to HTLV-I/LAY is not recommended to
prevent tranamission from PSWs 10 clients.

Fesd-sorvies werkere (FEWs). FEWs are defined as individusis whose OCCUPItions in-
voive the preperstion or serving of food or beverages (a.g.. Cooka, Caterers, Servers, walters,
bertendery, sirine sttandams). All spidemiciogic and lsboretory evidenos indicates that biood-
bome and sexually tranemitted infections are not tranamitted during the preperation or sarving
of food or beversges, and no instances of HBV or NTLV-B/LAV trengmission have been docu-
mented in this setting.

All FSW3 should follow recommended standards and practices of good personal hygiens
and food sanitation {26). Al FSWs should exercise care to avoid injury to hands when preper-
" ing food. Should such an injury occur, both sesthetic and sanitary considerstions would dictate
that food contaminsted with bicod be discarded. FSWs known to be infected with HTLV-I/
LAV nead not be restricted from work uniess thay have evidencs of otherinfection or iliness for
which any FSW should siso be restricted.
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Employers are being pressed to formulate policies and procedures to deal
with the AIDS crisis in the workplace. Here's a look at the legal framework.

”

AIDS—An Employmetﬁ Issue
for the Eighties

by Stuart H. Bompey *

INTRODUCTION

Acquired immune deficiency syn-
drome (AIDS) promises 10 confront em-
ployers with a wide range of troubling
questions in the immediate future.

For example: Can an employer termi-
nate or segregate an AIDS victim to
alleviate the fears of other employees?
Can a company discharge an AIDS
victim based on economic concerns that
the empioyee might have 1o take an
extended medical leave of absence? Can
an employer impiement a policy of
medical screening for applicants to detect
the presence of the AIDS virus?

Would employees be engaging in con-
certed activity under the National Labor
Relations Act if they refused to work with
AIDS victims, and how should employers
respond to such activity? Does an em-
ployer have any justification for taking
action based on fear of conlagion?

Addressing these issues, as well as
others,! invoives s certain degree of
educated guesswork, since the law is still
in an inchoate state of development.
Nonetheless, by focusing on the current
response 10 the AIDS crisis and by
examining the likety direction of legal
developments, it is possible 10 give
employers some sense of their respon-
sibilities under the law in the near future.

This paper looks first 10 the statutes,
ordinances and case law which have

1. See the inset on page 9 for a serics of ques-
tions and answers Lhat cmployers may soon have
10 consider regarding s issue.

specifically addressed the AIDS crisis,
and then focuses on the applicability of
the existing legal framework, principally
the antidisability discrimination statutes.

LAW ON AIDS TO DATE
Legislative Action

Among the most significant legal de-
velopments responding to the AIDS
crisis are those involving the Wisconsin
and California statutes banning the use
of testing for the AIDS virus in employ-
ment and insurance matters.? Both stat-
utes flatly prohibit employers from
directly or indirectly soliciting or requir-
ing an AIDS blood test as a condition of
employment. These statutes also ban
insurance companies from using the test
to determine policy coverage.}

These laws present an approach that
will in all likelihood be followed by other
jurisdictions. The test itself only deter-
mines whether or not a person has been
exposed at one time to the virus and
does not conclusively reveal if the virus
is stiil present. More importantly, even if
the test couid establish the presence of
the virus, only a fraction of those in-
fected will ultimately develop AIDS or
an AIDS-related complex. Thus, assum-
ing an argument couid be made that
AIDS is a “job-related” disability that

2. Florida has a similar statute that spplies
oaly 10 state and municipal employees.

). On November 14, 1985, Governor An-
thony Earl signed an amendment 1o the Wiscon-
sin statute which would allow insurers doing busi-
ness in the state to use the AIDS biood test W
screen cusiomers if medical experts discover that
the disease i3 more easily transmittable than is
now believed.

would enable an employer to terminate
infected employeces (see discussion be-
low), the AIDS blood test would proba-
bly be viewed by most jurisdictions as an
overly inclusive screening mechanism,
which presents great potential for abuse.
Two municipalities, Los Angeles and
West Hollywood, California, have passed
ordinances which specifically prohibit
discrimination against AIDS victims in
all matters relating 10 employmenL¢ The
breadth of these laws is quite sweeping
and, indeed, arguably reaches beyond the
scope of the antidisability discrimination
provisions of the Califirnia Fair Employ-
ment and Housing Act. Chapter 6 of that
act permits an employer to discharge or
refuse to hire an empioyee if that em-
ployee's medical condition renders him
unable to perform his duties or poses a
threat 10 the employee’s heaith or the
health and safety of others. The Los An-
geles ordinance does not contain such
limiting language (although it does con-
1ain a2 “bona fide occupational qualifics-

piace environment and does not coasti-
mem’impdimmm‘spuh

be asseried by thos who are known 10 have teeted
positively for the AIDS virus or by thoss whost
victims in the advanced stapes of the disease
would be unabic o perform work, and the isue of
jobdiscrimination in such instances would be, for
the most part, moot.

¢  Digemr Thember, Critical Health 1ssues Comm ttee, Baer MArks lUpHu



Given the overwhelming medical con-
sensus on the difficulty of transmitting
the AIDS virus, it seems significant that
only the above mentioned jurisdictions
have passed some form of anti-AIDS
discrimination jegislation. This perhaps
reflects a belief by other jurisdictions that
the antidisability discrimination laws al-
ready in place in most states apply to
AlDS. Indeed, some counts and admin-
istrative agencies, and most legal com-
mentary on AIDS, have reached this
conclusion.

For exampie, a New York court has
held on a motion for preliminary injunc-
tion that AIDS is a disability under the
New York Human Rights Law. People v.
49 W. 1 2th Street Tenants Corp., No.
43504/83 (Sup. CL, N.Y. Co.), NYLJ Oct
17, 1983, p. 1. Similarly, the New York
State Division of Human Rights, the
agency charged with handling discrimina-
tion claims under the New York Human
Rights Law, has announced that AIDS is
2 covered disability and has issued “prob-
able cause” findings of AIDS discrimina-
tion in empioyment and housing casex ¢

However, other jurisdictions may be
genuinely reluctant to adopt such anti-
discriminatory measures, perhaps con-
cemned that subsequent medical research
will demonsirate that AIDS is more
easily transmitied than had previously
been assumed. Thus, despite medical
evidence that the AIDS virus can be
transmitted only through intimate sexus!
= ntact or blood transfusions, proposed

Launces are pending in Miami, New-
ink, lHouston and other localities that
would subject food handlers 10 periodic
testing for the AIDS virus.

On the national level, Representative
William E. Dannemeyer of California
has proposed five bills covering AIDS-
related issues.

The first bill would make it a crime
for a member of a “high risk™ group w
knowingly donate blood (HR 3649). The
second bill would prohibit health care
workers with AIDS from worldng in the
health care delivery system (HR 3647).
The third bill would aliow health care
professionals 10 wear protective garments
when treating AIDS patients (HR 3646).
The fburth bill would deny revenue
sharing funds 10 localities which fail to
close public bathhouses (HR 3648). The
fifth bill would be a resoiution expressing
“the sense of Congress that children with

6. A notice issued by the New York State
Division of Human Rights.

AIDS shouid be provided with an alter-
native means of education other than
auending classes” (H. Cong. Res. 224).

Tt is important 10 note that all of the
proposed legislation, however short-
sighted and unresponsive to medical
evidence, nonetheless does not suggest
that employers as a general rule should
be empowered to treat emplovyees with
AIDS differentiaily. Indeed, there seems
10 be no movement of any significance
which would enable employers to take
what they might view as necessary hut
discriminatory action against AIDS vic-
tims. Empioyers should, therefore, not
expect 1o be granied wide ranging discre-
tion in their treatment of employees with
AlDS. Indeed, 2 more likely develop-
ment is that legislatures and courts will
view AIDS as a disability under the

““One of the threshold
issues . . . is whether or
not AIDS is, in fact, a

disability....”

antihandicap discrimination laws of
many states. (See discussion below.)
Moreover, the Public Health Service
recently announced guidelines on AIDS
which recognize that the discase poses no
danger 10 other employees. Stregsing that
AlDS is 2 “blood borne™ disease which
cannot be spread by casual contact, the
guidelines recommend that empioyees
should not be prevented from work
solely because they are infocted with the
vi::us. nor should they be prevented from
using telephones, office equipmen, 10i-
fountains.
testing for food service workers, personal
service employees (e.g., hairdressers, bar-
bers, mamcunm) and even health care
workers is not necessary, since these
environments do not present a risk of
transmission. The Public Health Service
noted that separate guidelines for health
care workers who perform “invasive
procedures™ (e.g., surgery or dentistry)
are being deveioped by the Center for
Disease Control,

Case Law

Given the limited number of cases
addressing AIDS-~related issues, it is not
possible to draw any broad conclusions
about the judicial response to the AIDS
crigis. The most one can hope for is an
indication of how the courts might ana-
lyze the issue in future cases.

Two cases arising out of New York
demonstrate the extent 1o which the
courts are prepared 10 engage in fact-
finding and defer to the judgments of
employer representatives.

In LaRocca v. Dalsheim, 120 Misc.
2d 697, 467 N.Y.5.2d 302 (1983), the
supreme court of Dutchess County ruled
on a motion by inmates at the Down-
state Correctional Facility in Fishkill,
New York to force prison officials to
remove AIDS victims from the prison.
The court refused to take any action,
other than to direct the distribution of an
AIDS brochure prepared by the New
York State Department of Heslth. Sur-
veying the medical knowledge then avail-
abie, the court relied on expert testimony
that AIDS cannot be transmitted
through casual contact

The court recognized the prevalence
of homosexual activity in prisons, but
noted that the three AIDS victims at the
facility were segregated from the inmate
population. The opinion thus found that
the state “acted reasonably in endeavor-
ing 10 prevent” forcible homosexual ac-
tivity.

In the second New York case, Cor-
dero v. Coughlin, 607 F. Supp. 9
(S.D.N.Y. 1984), the plaintiffs were AIDS
victims who lllend that the prison
policy of scgregating them from the
general inmate population violated their
rights under the Constitution. The court
declined to engage in detailed fact-find-
ing, but instead noted that AIDS suf-
ferers are not a “suspect class,”
Therefore, “. .. as long as there is 2
legitimate government end and the
means used are rationaily related to that
end, the Equal Protection Clause is not
violated.” 607 F. Supp. at 10,

The state’s objective was nat 10 halt
the spread of the disease, but “10 protect
oners from the tensions and harm that
could resuit from the fears of other
inmates.” (Emphasis added.) The court
did not call for any factual analysis as 10
whether or not these fears were realistic,
but instead found that segregation, asa
constitutional matter, bore a rational

{Continued on page 8)
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relation to the objective of alleviating
tensions and fears.

The Cordero case, it must be empha-
sized, deait with a class of people whose
constitutional rights are severely limited
and an environment unusually con-
ducive 10 the spreading of the disease.
Thus, the judicial restraint exercised here
is not an approach that other courts,
addressing nonprison issues, would nec-
essarily follow.

Morcover, jud.ﬂ handling AIDS-re-
lated cases in the prison context are not
encumbered by antidisability discrimina-
tion statutes and are, thus, free 10 apply a
more deferential “rational relation™ swn-
dard to the constitutional claims of
inmates.

COVERAGE OF AIDS UNDER
DISABILITY STATUTES
AND OTHER LAWS

Almost all states have statutes which
prohibit discrimination on the basis of
handicap and/or a disability. Moreover,
the Federal Rehabilitation Act of 1973
prokibits discrimination against the dis-
abled by those cornpanies that contract
with the federal government or receive
federal financial gssistance.

Although the wording varies from
jurisdiction to jurisdiction, the essential
framework for all of these laws is the
same: An employer may not discrimi-
nate against an employee or applicant
solely because of that employee’s disabil-
ity. unless the employer can show that
the handicap or disability would ad-
versely affect the employee’s work perfor-
mance.’

Is AIDS a Disability?

One of the threshold issues, which
may not be as apparent as it first seems,
is whether or not AIDS is, in fact, a
disability under the definitional sections
of the disability statutes. Many states
define a disabled person as one who has
a2 physical or mental impairment which
substantially limits one or more of that
person’s “major life activities.” Only a

7. For an exhausiive analysis of the ap-
plicability of disabitity statutes to AlDS-related
issues, see Leonard, Empioyment Discrimination

Against Persons with AIDS, 10 Univ. Dayton L. .

Rev. 681 (1983). Some of the research in this
section of this paper derives from the Leonaed
article. and appropriate refercnces are noted and
Ciled.

handful of states specifically include im-
pairment of the immunclogical system
or a physiological disability due to iliness
as pan of the definition of handicap.
Leonard at 691-92.

These definitional variations become
especiaily important when addressing
discrimination claims brought by those
in the early stages of the disease or by
those known t0 have been exposed 1o the
virus. Employees in the iatter category
may never contract AIDS oran AIDS-
related compiex and, thus, their major
life activities and their ability 1o perform
work effectively might never be im-
paired. Since many statutes conceivably
would not be construed as including
those exposed 10 the virus as “disabled,”
an employer theoretically could dis-
charge such empldyees with impunity.?

Some statutes foreclose this pos-
sibility. For example, the New York
Human Rights Law defines a disability
as “a condition regarded by others” ssa
physical, mental or medical impairment.
Similarly, Wisconsin defines a “hand-
icapped individual” as one who is “per-
ceived as having” a physical or mental
impairment.

Moreover, the case law of some juris-
dictions reads the “perceived as” lan-
guage into the text of an otherwise silent
statute. Leonard at p. 691, n. 43. None-
theless, the possibility remains, given the
current wording of many state statutes,
that an ernployee known to have been
exposed 10 the AIDS virus may not be
protected by these statutes,

Pre-Employment Practices

May an employer condition employ-
ment on “passing” the AIDS blood test?
Similarly, may an employer ask appti-
cants if they have AIDS or have been
exposed 1o the AIDS virus?

Pre-Employment [ngquiries

Manymsdmmallowmnpioy-
ment inquiries only if such inquiries are
directly related to the position applied
for, or relate directly to whether the
applicant would endanger his health or
the health and safety of others.

For exampie, the New York Human
Rights Law prohibits any pre-empioy-
ment inquiries relating to a disability
unless based upon a “bona fide occups-
tional quslification.” The New York
State Division of Human Rights lists the

8. Employers must be mindful of the rights of
employoes under collective agreements and ter-
minations viewed as “abusive™ under cither a lon
or breach of contract theory.

following example of a “lawful” pre-
employment inquiry concerning & hand-
icap: Do you have any impairmens,
physical, mental or-medical, which
would prevent you from performing in a
reasonable manner the activities in-
volved in the job or occupation for
which you applied?”

Conversely, the division lists the jol-
lowing as unlawful inquiries: “Do you
have & disability? Have you ever been
treated for any of the llowing dis-
ezses .. .7 Do you have now, or have you

“Case law has
generally dismissed
the ‘future risk’ argument
of employers. . ..”

ever had, a drug or alcohol problem™

Similarty, Califomnia——in addition 1o
its general prohibition on Lesting for the
AIDS virus—bans the use of overly
Inted. (See the Pre-Employment Inquiry
Guidelines of the California Department
of Fair Employment and Housing.)

Pre-Employment Physicals

Pre-empioyment physical examina-
tions to determine minimal Gtness for
employment are generally lawful, but
empioyers must exercise care in utilizing
the results of such tests.

For exampie, most states prevent em-
ployers from taking action against a
disabled or handicapped employee unless
the employee's disability is job-related
Thus, no adverse action could be taken
based on information concerning the
physical condition of an applicant (ie.,
exposure 10 the AIDS virus) unless the
pre-employment physical examination in-
dicated a disability which, in fact, ren-
dered the empiloyee presently physically
or mentally unable w perform the ex-
pected duties of the position in question.

A number of state reguiationt are
explicit on this point. For exampie, the
Missouri statute ajlows pre-employment
examinations relating to minimum phys-
ical standards for employment, but such
minimum standards must be related o
Ihelppliunl'llbilitytoperﬁt_mme X
gwmhlfnmtimdthepoﬁhonnwhed

L.

Moreover, the results of such exam-
inations must be accorded confiden-
tiality, except where supervisors or safety
personnel would need access 10 such

T
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information. Similarly, the New York
Siate Division of Human Rights. in its
Rulings on Prc-Employ ment [nguines.
notes thai pre-employment physical ex-
aminations relaung to minimum phys-
icat stardards for cmployment are lawful,
provided the minimum physical stan-
dards arc reasonably necessary for the
work 10 be performed.

Therefore, although cmplovers might
be able 1o include the AIDS blood test in
pre-cmployment physicals, the uscfulness
of test results indicating that an em-
ployec has been exposed 1o the virus is
severely limited. Once an employer has
such knowledge, he cannol use itasa
Jjustification 1o discharge, deny employ-
ment or take other adverse action against
an employee. Moreover, the emplover
¢annot communicate this knowledge to
others, since the medical community
virtually unanimously agrees that the
presence of AIDS at the workplace does
not present a safety hazard.

Concerns of Employers

Assuming that many junsdictions
would define AIDS as a disabiiity, the
employer in an AIDS discrimination
case might raise, as an affirmative de-
fense, the fear of contagion. Indeed.
many states provide that an emplover
need not hire a disabled applicant if such
employmeni would threaten the appli-
cant’s heaith or the health and safety of
others. Leonard at p. 695, n. 60.

Any analysis on this issue is relegated
10 guesswork. but there are some general
conclusions that might prove illuminat-
ing. First. two New York count decisions,
49 W. 1 2th Street Tenanis Corp. and
LaRocza. cited carhier, engaged in careful
fact-ninding on the issue¢ of the transmit-
tability of AIDS. The implication is that
the judiciary wiil abide by the medical
knowledge currently available and not be
swayed by the slight possibility of trans-
mission through casual contact. Sim-
ilarly. even the proposed legislation
discussed in Lhe first section, which
would restrict the rights of AIDS victims,
attempts 10 narrow the scope of such
legisiation 1o particular sewtings that ap-
pear 1o pose 3 greater risk of tramsmis.
sion. Research has reveaied no legislative
initiatives that would broadly cunrtai the
employment rights of AIDS victims
based on the gencral fear of contagion
through casual contact.

A more legitimate concern of empioy-
ers is that an emplovee with AIDS,
although fully capable of working at
present, will soon be incapacitated. Thus,

AIDS-Related Employment Issues—
A Summary of Legal Conclusions

The lollowing summary prepared by attorney Stuart H. Bompey presents answers to some
ol the hkely questions empiovers may soon face. It must be emphasized that the law on
ALDS is scarce, and thus any legal conclusions are, gt this stage. educated assumptions. not
infallible indicators of the direction of the law. I( is suggesied that specific questions be
addressed 10 a knowledgeabile legal counsel.

0. is AIDS a disability under the definitional section of antidiscrimination statutes?
A. Probably yes. Most legal commentators believe that AIDS is a protected handicap.

Q. Can an employer deny empioyment 0 an applicant with AIDS? _
A. No. unless the disease 13 30 far advanced that the employee is incapable of performing
the duiies of the job applied for.

@ Can az: employer 1ake adverse action against an employee wilh AIDS based on fear of
contagion?

A. No. The medical consersus is essentially unanimous that AIDS cannot be spread
through catual contact. For example. segregation, withowt solid medical justification, would
probably violaie starutory prohibitions against discrimination on the basis of a disability.
@. TDoempioyees have the right under the National Labor Relations Act 1o refuse to work
with AIDS victims? )

A. Probably not. Emplovees would most likely be required to produce some abjective
evidence substantiating a claim that a dangerous condition exists. -

Q. Can an empioyer discharge an AIDS victim based on economic concerns that the ‘

cmployce may soon be incapacitaled? ]
A. No. Cuse faw snterpreting disability statutes generaily rejects * future risk’* arguments.

Q. C_,an an employer ask applicants if they have AIDS or have been exposed to the AIDS
virus? '

A. No. Disability statutes generully prohibit overly broad pre-employment inquiries which °

are not job-related.

Q. May an employer require pre-empioyment physical examinations, which would in-
clude the AIDS blood test?

A. Probably. but the ensployer would be sirictly limited in using test results indicaiing that
an applicant has been exposed 10 the virus. )

@. May an employer communicate any information indicating that an employee has

tested positive for the ALDS virus?
A. No, unless such information was necessary for health or safeiy purposes. In jact. an

cemployer would be best advised not o discluse such information,

Q. May an employer force an AIDS victim to 1ake a medical leave of absence?
A. No. not unless the employec 11 physicaily unabie to perforin his normal functions.

@. Can an emplover terminaie employces who refuse to work with an ALDS victim?
A. If after educating such epipluyees on the minunal risk, they stil refuse to work, an
employer may threaicn discipline and cventually permanently replace such emplovees. |

lm

an emplover might be faced with the
economic bu~den of an employee who
reccived extensive training but who may
soon require prolonged hospitalization.
Casc I+ has gencrally dismissed the
“futurc risk™ argument of employers.
aithough no case has dealt with this issue
in an AIDS-related context. The New
York Count of Appeals earlier this year
addressed an employer’s argument that
an obese applicant was unacceptable
because the applicant’s condition would
deteriorate. State Division of Human
Rigits v. Xerox Corp., 65 N.Y.2d 213,
491 N.Y.$.2d 106 (1985). The count
rejected the emplover's ratonale and
held: “Disabilities. particularly those re-
sulting from discase. often develop grad-
uailv and, under the statutory delinition
of the New York Human Rights Law, an

I

emplover cannot deny employment, sim-
ply because the condition has been de-
tected before it has actually begun to
produce deleterious effects.” 491
N.Y.5.2d at 109,

Similarly, in Chrysier Qutboard Corp.
v. Wisconsin Dep't of Industry, Labor
and Human Relations. 14 Fair Empl.
Prac. Cas. (BNA} 344 (1976). the
Wisconsin Circuit Court of Dane County
addresscd the claim of an applicant that
he was denied employment becausc he
had acute lymphocyiic leukemia

The emplover, conceding that the
refusal to hire was based on the appli-
cant’s disease, relied on information
fromn 3 medical consultant that the appli-
cant's condition posed a high risk of
infection from minor injury, a risk of

{Continued on page 10)
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{Continued from page 9)

proionged recuperation and a risk of
complications from the disease, all of
which would result in lost time. Finding
that the disease was 3 “handicap”™ under
the Wisconsin statute, the court noted
that the law was “written in the present
tense” and held: “The [employer's] con-
tention that the complainant may at
some future date be unable to perform
the duties of the job is immaterial.”
Empioyers may also be faced with the
prospect of employees aliegedly engaging
in concerted activity under Section 7 of
the National Labor Relations Act® by
refusing to work with AIDS sufferers. No
cases to date involve workers who have
invoked this section based on fear of
contracting a contagious disease, but
such claims seem imminent given the
current hysteria AIDS has produced.
Traditional labor law does not present
clear guidelines as to how this issue :
would be resolved. Decisions construing
Section 7 seem to indicate that the
reasonableness of the decision 1o engage
in concerted activity is an irrelevant
concern. For example, in a case involv-
ing a refusal to work by employees who
alleged freezing conditions at the work-
place, the Supreme Court stated: *. . . it
has long been settied that the reason-
ableness of workers’ decisions to engage
in concerted activity is irrelevant to the
determination of whether a labor dispute
exists or noL” NLRB v. Washington
Aluminum Co., 370 U.S. 9, 16 (1962).
The National Labor Relations Board
echoed this sentiment more recently in
Tamara Foods, Inc., 258 NLRB 180,
108 LRRM 1218, enf. granted, 692 F.2d
1171 (8th Cir. 1982). The employees in
Tamara lefi the workplace due to their
belief that the ammoaia fumes used by
the employer in its frozen Hod business
constituted a health hazard. The board
found for the employees, md uud.

vant to whether their activity is pro-
tected by thé &ct" 108 LRRM at 1219,
Despite this strong language, workers
do not necessarily enjoy the unfettered
right 10 refuse to work with AIDS
victims based on groundless fears of

9. That section provides in relevant part:
"Empioyeesshall have theright ... toengagein. ..
concerted activities for the purpose of collective
bargaining or other mutual aid or protection. ..."

contagion. The facts of the above cited
cases included some objective evidence
which supported the employees’ con-
cerns.

Moreover, the Supreme Court has held
that Section 502 of the Labor-Manage-
ment Relations Act, which creates a
nfﬂy-rehted exception to the no-strike
provisions in collective bargaining agree-
ments, requires that the empioyee present
“objective evidence™ of abnormally dan-
gerous conditions before that section is
implicated.'® Gazeway Coal Co. v. Mine
Workers, 414 1S, 368 {1974). Finalty, if
discrimination against AJDS victims be-
comes an unlawful act, then concerted
activity to force employers 1o unlawfully
discharge AIDS victims would not enjoy
protection ut{tdetSecuon 7.

Arline Case

Section 504 of the Federal Rehabilita-
tion Act resembles the antidisability
discrimination statules of many states.
In pertinent part, it provides: “No other-
wise qualified handicapped ind}-
vidual, . . shafl, solely by reason of his
handn&p, be excliided from the pir-
ticipation in, be denied the benefits of, or
be subjected to discrimination under any
program or activity recewmg federal
financial assistance.” -

In a case of major importance, the
11th Circuit Court of Appeals held that
contagious diseases fall within the cover-
age of this act. Arline v. School Board of
Nassau County, 39 Fair Empl. Prac. Cas.

10. It must be noted, however, that at least
one court has held that Section 502 has no ap-
plication to cases which do not invelve no-strike
provisions in collective bargaining agreements
and that Section 502 in no way modifies Section 7
of the NLRA. NLRB v. Tamara Foods, 692 F.2d
1171, 1182-83 (8th Cir. 1982). Moreover, the Na-
uonalhborkdauomloudnmuymeduu
poasibie conflict berween the Two sections, but
refused 10 determine whether Section 502 modi-
fied Section 7 until an appropriste case directly
presenied the issue. Beker Industries Corp., 268
NLRB No. 147, 113 LRRM 1127 (1934).

Stuart Bompey is & sewior partner in the Em-
pioyee Relations Depariment of the law firm of
Baer, Marks & Upham, New York City. This
article stems from his paricipation as a panelist
at a December forum, AIDS and the Emplayer,
sponsored by the New York Business Group on
Health. Mr. Bompey acknowiedpes the substan-
tial contribution of Andrew D. Himmel, an asso-
ciatein the Baer. Marks & Upham firm, in prepa-
ration of the manuscript. ’
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(BNA) 9 (198S5). The plaintiffin Arline
was discharged from her job following a
relapse of tuberculesis. She brought suit
under Section 504, clsiming that her
condition was a handicap under the
definitional section of the act.'! The trial
court ound for the defendant, holding
tha¢ Congress did not intend 10 include
contagious diseases within the meaning
of the statute.

The court of appeals reversed, reason-
ing that contagious diseases fit precisely
wuhm the definitional framework. More-

the fact that Congress failed to
exclude contagious diseases from the act
when it specifically excluded alcoholism
and drug abuse indicated that “it har-
bored no similar disapproval about

“*The 111K Circuit thus remanded the
case with directions 10 engage ina
careful weighing of the costs involved in
reasonably accommodating the plaintiff.

mimpliclﬁmbrAlDSdisuimi-
‘nation claims are ciear: Under the
Federal Rehabilitation Act, an employer
will have 10 substantiate any perosived
mwmmm»
the opinion noted: *The court is obli-
fated to scrutinize the evidence before
determining whether the defendant’s jus-
tifications reflect a well-informed judg-
ment grounded in a carefu! and open
minded weighing of the risks and alter-
natives, or whether they are simply
conclusory statements that are being
used 1o justify reflexive reactions
grounded in ignorance or capitulation 10
public prejudice.”
CONCLUSION

- Many emplovers and employees may
feel uncomfortable about the presence of
AIDS victims at the workpiace. Nonethe-
less, legislatures and courts rely on facts,
nothn.andmercvmuamhomy.
Jjudge, administrative agency or an ar-
bitrator will typically base opinions on
current medical knowledge, not unsub-
stantisted concerns.

Whether states enact specific legisia-
rely on the courts 10 interpret the disabil-
ity statutes as covering the disease, the
trend in the law suggests that AIDS
victims will be protected from arbitrary
of discriminatocy treatment.

1. = term ‘handicapped individual’
means , anymmtl)huaphynnlor
mental mulrmem which subsuantially limits
one or more of such person’s major life acuivities,
(ii} has a record of such an impairment, or (iii) is
regarded as having such an impairment.”

m
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By Kent Jonas Page 1 of The San Francisco in calegories at higher risk for con-

The article below, by Kent Jonas, is
the first in a series of articles on health
and safetv issues in employment, indi-
cating, among other things. the
breadth and vitaliny of issues in this
area. Other subjects in the series will
include asbestas. smoking. and the
rights of an employee who refuses an
assignment he believes would en-
danger the healih or saferv of others.
This series is coordinated by the
Commitee on Individual Emplovee
Rights and Benefits. We would like 10
see other articles on related subjects.,
and invite authors to contact the new
chair of the Commirnee. Pearl Lai-
taker, at (213) 936-7494.

JAMES N. ODLE

Chair Emeritus

Commitiee on Individual Rights
and Emplovee Benefits

Kent Jonas graduaied from San
Diego State Universiry (A.B. with
high honors, 1968) and the Univer-
sirv of California, Berkeley (M.A.
with distinction, 1971). He received
his legal education at the Boalt Hall
School of Law. University of
California, Berkelev (J.D., 1972).
Prior to joining Corbent & Kane law
firm,  Mr. Jonas served as an aftor-
ney with the Civil Rights Division of
the United States Justice Depari-
ment and the United Siates Equal
Emplovment Opportunity Commis-
sion. He has been a member of the
SJaculey of the Praciicing Law Insti-
tute and has lectured on employ-
ment discrimination matters. Mr.
Jonas is @ member of the Equal
Employment Oppgrtunity Law
Committees of #e American Bar
Associalion Section on Labor and
Employmeni Law and of the S1are
Bar of California Section on Labor
and Employment Law.

Chronicle for October 8, 1985, re-
ported that the acting Superintendent
of the San Francisco Unified School
District had proposed to the District’s
board that. ""All those who need to be
tested™* be given 3 blood test 1o deter-

~ mifie WhEther they carry the antibody

for acquired immune deficiency syn-
drome (AIDS). This was another re-
flection of the popular fear surround-

The Public Health Service re-
ports that 23 percent of the re-
ported AIDS cases in the United
States are from California (36
percent are from New York).

ing the apparently uncontrollable
spread of this incurable disease, a
spread which has been chronicled in
cover stories in such popular publica-
tions as Time and Newsweek. What the
superintendent’s statement highligh-
ted. however, is the increasing impact
AlDS is likely 10 have in the California
workplace.

Because of the emotions AIDS
raises — fear for life in the population
in general and fear of persecution in the
gay community -~ how to deal with the
presence of employees and, in some
cases consumers, with the disease is
likely to be ane of the most trouble-
some issues facing California
employers and employees in the ba-
lance of this decade. This article will
venture into the largely unmapped area
of the legal implications of the pre-
sence of AIDS in the workpiace. That
area is composed not only of
employers. such as the San Francisco
schools. which wish to guard against
(or at least appear to guard against) the
possibility of AIDS entering their own
environment. but also of AIDS victims
who want to continue to work. of those

tracting AIDS who wish their work
lives 10 be unaffected by that risk. and
by healthy employees who may wish 1o
minimize the chances they will ¢con-
tract the disease. These various groups
of individuals have already begun to
raise legal issues growing out of their
various concerns and those issues will
undoubtedly proliferate as this newly
visibie disease continues to spread.

Essential to any discussion of the
Jegal issues arising out of the spread of
AIDS is a basic understanding of the
disease itself. In its August |985 publi-
cation, "'Facts About AIDS." the
Public Health Service defines the dis-
ease as ‘‘a serious condition charac-
terized by a defect in natura! immunity
against disease.”’ According to the
Public Health Service, and a wealth of
corroborative medical data. AIDS is
caused by a virus generally referred 10
as Human T-Linphatropic Virus, Type
II1 (HTLV-HI). While the presence of
this virus in an individual's sysiem
does not inevitably mean that he or she
witl be an AIDS victim. its absence
indicates that he or she will not.

{Continued on page 4)
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Aids and California Employment Law—Continucd from puge |

Early AIDS symptoms may include
fatigue. fever, weight loss. and swollen
glands. Those more serously affected
often suffer from one of two rare dis-
tases — pneumocystis and carinii
preumonia. of a type of cancer known
as Kaposi's sarcoma. These and a host
of related diseases lead to the high
death rate (abour 50 percent of cases
diagnosed to date} among AIDS suf-
ferers.

The Public Health Service. and most
other published sources. describe a
limited number of ways in which AIDS
can be transmitted. Generally, pre-
vailing medical opinion is that the ill-
ness is spread through sexual contact,
needle sharing. or. far less frequently,
through blood. The latier type of con-
tagion appears to have occurred
targely through transfusions of con-
taminated blood. There have been, as
well, widely reported cases of AIDS
victim mothers transmitting the dis-
ease to their infants.

The Public Health Service reports
that 23 percent of the reported AIDS
cases in the United States are from
California (36 percent are from New
York). The same publication’s Qc-
tober 25, 1985, issue reported some
6.500 AIDS disagnoses in 1985 through
October 19. The Service's Morbidity
and Montality Report for May 10, 1985
showed that some 73 percent of all
adult AIDS victims were homosexual
or bisexual. 17 percent users of in-
travenous drugs, and the balance from
a vaniety of other high risk categories.
In August, the San Francisco Medical
Society reported that as of June 30,
there had been some 1,250 AIDS cases
in that city and that about half of those
cases had resulted in death.

Thus, AIDS is a lethal disease which
is of the greatest danger 1o those in
certain so-called ‘‘high risk™’
categories. 1t also appears that the
virus which carries the disease can be
transmitted only in a few, rather lim-
ited, ways, the most common of which

.is sexual intercourse.

With these facts in mind. we tum
now to the question of whether
employment decisions can legally be
based upon the fact that an employee
has AIDS or is at risk of contracting it.}
1t appears that under California law
these factors can, al most, be taken
into account only in a few, very li-
mited, situations.

One potential question, suggested at
the beginning of this article, is casily
dealt with. The AIDS antibody test,
4

which the San Francisco school
Superintendent had suggested giving
the District’s employees.® probably
cannot be used for any purpose he may
have had in mind. A.B. 403, authored
by Assemblyman Agnos and signed
into law by Governor Deukmejian ear.
lier this year, adds Health and Safety
Code Section 199.21{). This Jegisla-
tion forbids the use of the AIDS anti-
body test 10 determine **suitability for

Although the statute’s term,
“‘suitability for employment,’’ is
Jar from clear, it would seem at a
minimum to mean that hiring
and firing decisions cannot be
based upon the results of the test.

employment.”"* This rule was appar-
ently premised upon the fact that the
test deterrmmines only whether an indi-
vidual's system carries the antibody to
HTLYV-H1 and that a positive test con-
notes only exposure to the virus, pot
necessarily that the subject is an AIDS
victim.* Although the statute’s term,
*suitability for employment,” is far
from clear. it would seem at a
minimum 1o mean that hiring and firing
decisions cannot be based upon the re-
sults of the 1est. 1t may mean as well
that test results cannot be used for any
other employment-related purpose,
although ‘‘suitability for employ-
ment,”’ could also be argued to be li-
mited to hiring and firing decisions and
to leave an employer free 10 use test
results for purposes such as assign-
ment.

However, another state law may
Jimit an employer’s ability to base any
decision not only upon the results of an
AIDS antibody test but also upon any
other AIDS-related reason. This pro-
vision is contained in the California
Fair Employment and Housing Act,
Government Code Section 12900, er
seq. That Act forbids employment dis-
crimination on the basis of physical
handicap. As interpreted by the Su-
preme Court, this law, **was designed
to prevent employers from acting ar-
bitrarily against physical conditions
that, whether actually or potentially
handicapping, may present no current
job disability or job-related health
risk.”” American National Insurance
Company v. Fair Employment and
Housing Commission, 32 Cal.3d 603,
609-610 (1982).

This far-reaching interpretation of
the meaning of the term '“handicap-
ped’” as used in the Fair Employmen:
and Housing Act (""FEHA™) would
appear to bring AIDS within the reach
of that faw. That is. while in most cases
an AIDS victim will not have any pres.
ent inability 1o perform his or her work
and may therefore not appear to be
*handicapped’” in the common under-
standing of that ierm. the fact is tha
such an individual is suffering from a
physical condition’* that may, "'po-
tentially’” make, “‘achievement un-
usually difficult.””* Thus, an AIDS
victim is in all likelihood an *"otherwise
qualified handicapped individual™
within the meaning of California law.
and any decision based upon this con-
dition will be illega! unless it is neces-
sary to protect the health and safety of
either the AIDS victim or other
employees. Moreover. as the AIDS
victim's health deteriorates, and .the
handicap begins to become more ap-
parent, it may be incumbent upon the
employer 10 “"accommodate™” the
handicap.* (See, Cal. Admin. Code,
Tite 2, Sec. 7293.9.)

One other aspect of the state law is
worthy of mention. The Fair Employ-
ment and Housing Commission regu
lations implementing that law defines
handicap as including 'perceived’”
handicaps, which is defined to include
being treated by an employer as having
an increased likelihood of developing a
handicap. (See. Cal. Admin. Code,
Title 2, Sec. 7293.6(i).) It is possibie
that, on the basis of this regulation, an
argument could be mounted that be-
cause the gay population is at the high-
est risk of contracting AIDS, discrimi-
nation against gays is discrimination
on the basis of handicap and therefore
a violation of the state law. While this
argument may on its face sound un-
likely, it is entirely possible that em-
pirical evidence could be gathered to
demonsirate the (accurate) popular
perception that gay individuals are
likely to be AIDS victims.? The argu-
ment could then proceed to the prop-
osition that the translation of this pes-
ception into employment decisions is
illegal if it can be shown that employ-
ment decisions involving gays are
based upon the popular assumption
that they will bring AIDS into the
workplace. _

In addition to state law, severa!™"
California cities have enacted local or-
dinances forbidding employment dis-
crimination on the basis of AIDSS®




Two such ordinances. those in Los
Angeies and San Francisco. are very
similar. Each forbids employers from
failing or refusing to hire. and from
discharging or otherwise discriminat-
ing against. any individual with respect
to any term or condition of employ-
ment because the person suffers from
AIDS or any related condition. Each
g0¢s on to forbid employers limiting.
'segregating.’” or classifying an
employee in such a way as to deprive
them of employment opportunities be-
cause the employee suffers from
AlDS®

Both the San Francisco and Los
Angeies ordinances contain the bona
fide occupational qualification defense
and place upon the employer the bur-
den of establishing that discrimination
on account of AIDS is a necessary re-
suit of the BFOQ and that there is no
less discriminatory means of pro-
ceeding. Neither ordinance provides.
as does the handicap discrimination
section of the Fair Emplovment and
Housing Act. that an employer’s duty
not to base employment decisions
upon AIDS is satisfied if it can demon-
strate that no reasonable accommoda-
tion exists which will permit the AIDS
victim (handicapped individual) 1o
perform the duties of his or her job.
(Cf., Cal. Admin. Code. Title 2, Sec.
7293.9.)

Those ordinances have enforcement
provisions providing the opportunity
for aggrieved persons 10 bring civil ac-
tions. While neither ordinance addres-
ses the question, presumably the
statutory and common law tests for the
availability of compensatory and
punitive damages would apply in such
a case. Each ordinance also provides
for the possibility of equitable relief in
the form of an injunction barring the
employer from continuing to discrimi-
nate on the basis of AIDS,

Any litigation directed toward the
enforcement of these local ordinances
will doubtless raise the issue of
whether such local legislation is per-
mitted in light of the Fair Employment
and Housing Act. In Alicto’'s Fish
Company v. Human Rights Commis-
sion of San Francisco, 120 Cal. App.3d
$94, 174 Cal. Rptr. 763 (1981), the
court in dictum discussed the meaning
of the so-called saving language in the
Fair Employment and Housing Act.
Government Code Section 12993(c).
which states, “'[I}t is intention of the
jegislature to occupy the field of regu-
iation of discrimination in employment
encompassed by the provisions of this
pari, exciusive of all other laws ban-

ning discrimination in employment by
any city. county. city and county, or
other political subdivisions of this state
. ..  The Alioto’s court indicated that
had the local ordinance before it been
an attempt to exert the municipal
police power. it would have fallen
afoul of Section 12993(c) and so been
invalid. However. the court went on to
uphold the ordinance in question on
the grounds that it was in fact an exer-
cise by San Francisco of its power to
insert non-discrimination terms in a
contract — its contracting power.

This far-reaching interpreta-
tion of the meaning of the term
‘“handicapped’’-as used in the
Fair Employment and Housing
Act (“'FEHA’’) would appear to
bring AIDS within the reach of
that law.

If the interpretation of the Alioto's
court put on the FEHA remains valid.
then the local ordinances prohibiting
AlDS-based discrimination in em-
ployment will not stand. Because. as
seen above, i1 is virtually certain that
discrimination on the basis of AIDS
will be found to be discrimination in
violation of the FEHA. and because it
is hard to conceive of a basis for those
ordinances other than the local police
power. they will likely be found to be
invalid municipal legislation in a field
preempted by the state.’?

The Los Angeles and San Francisco
ordinances may run afoul of state law
in another regard. The failure of both
ordinances to recognize a reasonabie
accommodation defense would seem
to put them into conflict with the pro-
vision of the FEHA which does pro-
vide for such a defense. In such con-
flicts. the local ordinance must, of
course, give way just as it must when
the state has preempted the field.
Alioto's, 120 Cal App.3d at 603-604,
[74 Cal.Rptr. at 767. Thus, the future
of local ordinances as a vehicle for
banning employment discrimination
against AIDS victims is doubly dubi-
ous at this time.

It seems more likely that applicants
or employees who are the subject of
employer decisions based upon their
suffering from AIDS will attempt to
pursue remedies under the FEHA. If
they do so, there are at least two lines
of defense employers are likely to pre-
sent.!’ Regardless in which of these

legal theories it may be couched. these
defenses are likely to draw factually
vpoen the same basic facts — patron or
co-employee fear of association with
the AIDS victim.

One of the theories which may be
used 1o justify such fear as the basis for
employment decisions adversely af-
fecting an AIDS patient may be that of
a bona fide occupational qualification.
Thus. an employer mayv argue that if
co-employees or patrons are unwilling
toassociate with the AIDS patient, and
if this unwillingness to associate has a
substantial deleterious effect upon the
employer’s business. then it is a bona
fide occupational qualification to have
someone in the job in question with
whom co-employees or patrons will
associate: to be unable to do so is to
impose an economic hardship upon the
employer which he should not be ex-
pected to bear.

Relatedly, an employer may argue
that it is unable 10 provide a reasonable
accommodation 10 an AIDS victim
whose presence in the workforce has
the same deleterious economic effect.
That is. an employer might assert that
50 long as the individual in question
remained a part of its workforce, it
would lose significant and. perhaps,
crippling amounts of business due to
the individual's presence. cither be-
cause patrons refuse to associate with
him or because his co-employees will
not work with him.

There are several legal and practical
difficulties with both of these argu-
ments. In the first place, the long-
standing and analogous rule under
Title V11 of the Civil Rights Act of 1964
is that customer and co-employee pref-
erences cannot overcome an employ-
er's duty not to discriminate on a pro-
hibited basis. (See. e.g.. Anderson v.
Methodist Evangelical Hospital, 4
FEP 33 (W.D.Ky. 197}). aff'd., 464
F.2d 723 (6th Cir. 1972); Diaz v. Pan
American World Ainvavs, 442 F.2d
385 (Sthcir. 1971). cerr. den. 404 U.S.
950 (1971).)'? Thus, it may simply be
argued that such preferences do no-
thing other than reflect unfounded
biases and fears and that. regardless of
their economic effects. they provide
no excuse for an otherwise illegal deci-
sion.!’

Relatedly. the California courts
have indicated that the economic bur-
den on an employer may not be afactor
which can be used to defend against a
claim of handicap discrimination.
Thus, in Sterling Transit Co.. Inc. v.
Fair Employment Practice Commis-

{Continucd on puge 6)
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sion, 121 Cai.App.3d 791. 175
Cal.Rptr. 548 (198}), the court held
that the workers® compensation and
other cost burdens which might be im-
posed upon an employer by hiring an
employee with a chronically bad back
for a job likely to exacerbate that con-
dition did not constitute a defense to
the failure to hire an “"otherwise qual-
ified handicapped individual."* While
the situation imposed here is some-
what different — the economic burden
is not that of caring for the employee's
handicap but that of attempting to
maintain the livelihood of the business
— the conjunction of Sterling Transit
and traditional employment discrimi-
nation theories suggests that an
emplover rajsing these defenses will
have a hard row to hoe.

Both the San Francisco and
Los Angeles ordinances contain
the bona fide occupational gual-
ification defense and place upon
the employer the burden of es-
tablishing that discrimination on
account of AIDS is a necessary
result of the BFOQ and that there
is no less discriminatory means of
proceeding,

This difficulty is compounded by the
real world problems in developing the
facts needed for this defense. It almost
certainly will not be sufficient to show
belief or speculation that the hiring or
continued employment of an AIDS
victim wil) have an adverse effect on
the employer’s business. Rather, it will
doubtless be necessary to provide hard
financial data along with anecdotal
evidence linking the poor resuits
shown in that data to the presence of
the AIDS victim in the workforce.
Thus, there is a Catch 22 involved —
an employer may have to suffer bad
business for some prolonged period in
order 10 accumulate the evidence
necessary to defend itself against a
charge of discrimination based on
AIDS. This could leave an employer in
the unhappy situation of having to
choose which risk — loss of business
or litigation — it wishes to take should
it in fact be faced with a situation such
as the hypothetical posed here.

That this discussion, however, is no
mere hypothetical is illustrated by a
case which arose at San Francisco
6

General Hospital and which shows one
more area in which AIDS may affect
the law of employer-employee rela-
tions — occupational safety and
health. In the case at San Francisco
General. four nurses complained that
they were not being permitted to wear
protective clothing such as masks and
gloves when dealing with patients in
the AIDS isolation ward. They filed a
complaint with the Department of In-
dustrial Relations on the basis of the
Hospital's refusal.'* In dismissing the
nurses’ claims, the Division of Occu-
pational Safety and Health relied upon
the Hospital's compliance with Public
Health Service guidelines for
employee safety in dealing with AIDS
patients. Specifically, the division
found no safety and health problems in
AIDS patients having free access 1o
public area. in gloves not being worn
unless a nurse came into contact with a
patient’s blood or body secretion; and
in not wearing surgical masks in the
absence of coughing.

What this decision seems to indicate
is that Cal OSHA will accept as safe
practices at hospitals — and presuma-
bly elsewhere — which conform to
governmental guidelines, and that the
state will not take any action based
upon the premise that casual contact
with AIDS victims may constitute a
safety hazard. Amended and far more
detailed guidelines covering health
care workers as well as the food ser-
vice industry were issued by the Public
Health Service in_mid-November
1985. They generally follow the ap-
proach that there are only a few known
and Jimited means for transmitting
AIDS and that precautions against
those specific methods of transmission
are all that is needed.

Any litigation directed toward
the enforcement of these local
ordinances will doubtless raise
the issue of whether such local
legislation is permitted in light
of the Fair Employment and
Housing Act.

This article has been notably lacking
in citations to cases dealing with AIDS
in the workplace. When an update is
writlen two or three years from now, it
will almost surety be replete with such
citations given the ever-increasing
number of AIDS victims, their ever-

increasing visibility in California. and
the legal problems their presence a!
work is almost certain to create. This
lughly sensitive, even explosive, issue
is potentialiy more a problem for
California employers than was integ-
ration of the races in the South. While
the dominant whites in the South may
have not wished to associate or work
with Blacks. they did not fear that
being near them could Jead 10 death
through a communicable and incurable
disease. It is just such fear which is
likely to be the volatile moving force
behind many of the legal problems
ansing from the AIDS epidemic. It will
require California lawyers and courts

-to move cautiously as they shape the

law which will inevitably grow from
this plague.
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Emplﬂgrs Must Be Wary in Screening for AIDS

B LABOA
Connnues rom page 10

uons To appreciaic the imphications of
this respoOnsE 1 15 IMPOTLENT 10 have an
understanding of what the AIDS emt
ivolves.

The AIDS test wus deviwd a3 a blood
scrasming device for blood bunks and
relaved orgamzations. It deects whath-
et u perton hus ever been eaposed L0 or
infecied by the AIDS wirus, but & pose
Gve reading does not tell if the virus 18
»ill present and/or whelher the virus is
Currgntly adirve or inscurve. The tesl is
only one of seversl 100l wad by doc-
tors Lo determwne whather 5 porson has
AIDS. A poritive resding 1 Limitedly
predicirve of whether u person will de-
selop AIDS. (OF those who receive pos-
wrve 1ew reswlts. S to HQ percemt develop
AIDS. and another * 10 20 percent de-
seiop AIDS-relaied compiex. o milder
1orm of the discane).

The state of Wiconsn recemiy en-
acted 4 law spectfically probimung 1est.
:ng apphicants or emplovens for AIDS
The state derermined that. among o1her
imiags, the e 18 uneehable. fn ypuie of
this. the LU.S. Armad Forces have cho-
~f 10 lesl JpPHCUNIE. TECTuRS, ARG
cventually miiaey personnel lor
A1DS. Notwithsianding these excep-
uons or specific provisions. the same
annacipies thal operate [0 prevent gvk-
mg abouwt AIDS operate to preciude
wesang for AIDS,

Couwld an empioser s Tor AIDS 4
nar of 3 comprehenuve phyucal® Gen.
cralls. ves. hut a8 was suggesied carber,
use of the rewulis s spverely orcum.
wrhed Furthermure. assurming the
AIDS 1ev s contemplated as part ol 4
wemprehcncve general phyvical evame
“abion, o should he hept v mund tha

FCC Mulis Role
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Contnued from page 12
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the AIDS 1est shoulé notl de the only
ent performed Tess for other commu-
micable drseuses should be performed s
wall.

@ If an otherwise Quakilied applicant
states he has AIDS. or has besn meds-
caily shown 10 have 5. can he be refused
emplovment on 1hat basis? The answar
15 RO, uaiess U condition is jobb relat.
sd=thal 15, % subsianuially merferss
with his abihity 10 do the job sought. or
wouild poss ¥ reasonabie probability of
substanual hatm 10 others.

In determiming whather the AIDS
condivion 1 job relued. Ihe employer

must consuder the aciyal dutres of the
10b and the conext OF ervironment 1A
which the job is 10 be performed. In-
dued. it 1t the sedividusds symvpoms snd
perioemance which must b svaluated.

Thus, unless the disense has pro-
gressed (0 the extemt thiat n s debiltat-
mg. 1 15 unkiely 10 substamially inter-
fere wrih an sppheant’s sbeiny 10 work,
for exgmpie. 23 & beak teller, an office
clerk, u lewyer or 5 cOrporale vice presi-
dent. On the other hand. if the disesse
hus become debilitsting. an AIDS vie-
tim may not be sbie 10 parform sven
thase joby.

The mere rak ot even likelthood that
a person with AIDS will be unabie 10
perform the job n the luture » peneral.
Iy msulficen to jusily demal of em-
ploymani. Although there are no juds-
cial gecsions dealing with thiy precise
isue, deciuons involving other hunds.
caps and duabilities support thiy
staleshenm,

in Chwvier Ossbuard Corp. v Diike}
an ndividusl who had scule lympho-
Cyix lenwkemis was demad empliovment
bocause of the ligh risk of infection,

LADOR, See page 14
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ANALYSIS & PERSPECTIVE

AIDS Presents Many Legal Issues for Workplace

—s

By Michuet S. Cocavy

Mr Cecere i3 a partmer at Jocksom,
Lemir. Sihmiizier & Arupmgn (8 Nen
tark

Broward County. Fla.. fires yn em.
ployes who has AIDS. A Mudwestern
munufaciurer pluces an emplioyes with
AIDS on sn tnvoluntaty leave. The s-
retary of defense directs the Armed
Forces 10 “sereen” all recruis and
eventually il munary personnet for
A1DS. A Tezus company “screems” ull
applicunts and smpioyses for AIDS.
Parents 10 Queens. N.Y. paition a
courn to preven: AlDS children from
atiending classes with other chudren,
Surses refluse 10 work wah AJDS pa.
tiefls uniess Lhe hurses ure provided
wilh provective ciothng.

Undoubiedly. we huve all heurd of
une or more of these incidents. By now
it should be clear that one of the most
presuing current ssucs for management
15 whil to do ubout AIDS 0 the work.
place. This 1ssue has capiured the con.
cern of management and. ndexd. the
pubhc. in {ac. »n many wnstances this
cOneern bordets on panic. )

The panic 18 dut larpely 10 confusson
aver what AIDS i3, how it &3 contracied
and trunsmitied, and what the nghis
4nd obhigahions of employers ure with
respeat 10 1. This wmicte endesvors 10
taplore the empioymen! iuty presoni-
ed by the AIDS eprdemic and Lo clear
up someg! the confusion.

Neture of the Disesse

Whilg the meaicul experis are noy 1n
Whammous dpreement. sume busi facts
Bout AIDS wem ciear The scranvm
ALDS stunds for yequired immune defi-
cency sandrome. i1 s o viral disease.
Once the virus produces iliness, death is
cerain, wwaliy within I8 months
Among the exrly symptoms are penerat
weshness. Nauses, headaches, weight
loss, fever. duarthias und malwse. The
virus inenotably eliminules the body's
sbibty 10 combat infesuion. Recent
medicul evidence cndicares the Taral dis-
€M May devasiule Lhe vichims’ bruins
o well 45 theit immune delense sys-
tems, Same paticnis show clear signs of
demeniis including memory loss. in-
abilny to plan or mehe deatons. pur-
1| paraiyss. lots of muscie coording-
lon xnd ios of body conirol. To daie,
there it N0 known cure.

Seveniy-five percent of all victims are
humoseaual und |} peresm are intrave-
nous drug users. As (he siRisiicy 1ndh-
Gilg, these two groups of peopie are
currently the mos sasceptibie 1o AIDS.
There s same indicution, however, 1hat
wun the diseuse muy become moré
widesprend among hewerosexualy.

™ The Centsr for infecvivus Diseunses
(wilhin the fedsral Centers for Dieuse
Cumirol) has 1ssued national puideiines
regarding the AIDS virus The Pubhic
Hexlvh Service has adopred the guide-
lines and WS agENCHE MEpONL.
ble {ur enforaing discrimination luws,
inctuding the New York Stute Divison
on Human Righix, rely upon the san-
dards. According 1o 1he federal center,
A1DS is not Lransmuied through casual
conwct, byl throygh imtimaie contact,
¥y way of blood und semen. it should
be noted. however, that Lhe ALDS virny
has bewn found 'n human saiwa, (ears,

breast milk, ang unne, and My be no-
luied from oihet body Muids. secre

tions, und sacretions. Nevertheiess.
1ransmuanon ihrough these orher Nuids
1 considered unhhety.

The cenier hys found that the epede-
miglogy of the AIDS virvs s smular 10
thut of the hepautus B virus (HBV) in-
fecuon, 4nd concludes thut the proce-
dures for Lhe control of the HBV virus,
if foliowed, would also effactively pro-
vent the spread.of the ALDS virus, As
funher discussed. the center gusdelinm
on AIDS provide a wiaful course of
cunduct for employers laced wuh
AYDS:reluied employment insyes.

Accordinig L0 the cenier. more than
200,000 individuals have ulresdy been
nfected with the AtDS
cenmt of 1that aymber wre in the New
York arenl. In shon, ot s an i

THdL A AT MEoTal AR MO0 0IoR-
wai aiPindliuny posed (wheeh sre not
addressed 0 this articte). AIDS pre-
~eN1c substuntial legal Questions i the
wurhpluce.

Legal Questions Presented

The questions regarding job appli-
c4niy inchude the following:

® Can un empluyer ask applicams
whether they have AIDS If . cun nt
Taingle out” g purisgular apphicant or
musi it ask «ll of them?

@ Can an empioyer ten job appli-
canis for AIDS?

® il un spphican) siates he has ALDS,
or tesis posilive, can he be relused emn-
ployment because he hus AIDS?

Addwional quesions arise regarding
employees:

® {{ an emplover believes gn empioy-
e hus AIDS. can i require fim 10 be
wested?

®If an employver admits he ha
AIDS. or 16318 pusinive, cun he be disaa-
plingd ar terminaied?

® If several emplyyees demand that a
co-worker be 1sed for AIDS, how
shuyld an emplosver respond?

® |{ severat emplovess refuse to work
wilth 4 ¢o-emplover believed 10 have
ALDS. how should an employer
teapund?

@ How should 4 hospilal employer
respond to emplovess who refuse \o
work with patienis unikess the employ-
et gre provided protective clothing?

® Finally, ¢an an emplover be susd
for neghyence by &n employee whe can-
tracis AIDS on the job from s
co-wurker?

The antwers 10 Lhese quastons main-
ly iue 1r federnl and sisie laws prohp-

ttng handicap and disabilHy
dischminabian.

On the federal level. 1he Yocutional
Rehabibtaliva Aq of 1971, 29 L.S.C.
§791 ot meq.. prohibus federal contrye-
tory and reapenis of federal finsncul
uaustance (such as Medicare funds)
from discnmunating in employment on
the basis of handicap. Verious stmie
lyws such 23 the New York
Rights Law, §296. abo
cnmination on the basn of
Typcaily, 1the definitwoms of
and disabelity under uhass Luwy yre vir-
luuily identical. The laws define a
handicap or disability s () a physical
or medical 1mMpairment which preventa
the saercise of normal bodily funcrions,
(b) a record of such an impairment. or
(€) a condution regardet of perceived by
others as such an ympairment. An indi-
vidusl suffenng from such an mpair-
men s prolesied undes this law prowmd-
#d, that the iMpuirment does not pre-
vert the individual from subsigntially
performing the yob soughi of heid,

Ctherwise qualificd 1ndividuals sul-
lenng ‘tom a protecied handicap or
disatninty may nor be denied or re-
moved from a job or 1reaied differenuy
from non-handicapped ndividuals
solcly becauss they are poroeived to
have such hundicap or disability, More-
over, the law requires LAst an employer
reasonably sccommodale the handie
capped 8o long as the employer dom
not suffer undue hardsivip.

A Olier hand, sn emplover
could lawfully funtify employment ac-
tions Laken becuwse of an individual's

BINQICIP when ihe NandICap susLin-
tally imterigres with the person’s abwiny
10 do the job sought or held. or when i
would puse a reasonabie probabiiny of
subsianuial harm to others.

Grven the lederal und sute discrimi-

nanon laws” definnion of handieap. n

necessury 10 conciude thay AIDS 3 4
handicup since ALDS 15 4 medical 1m-
pairmenL of normal bodily funclions.
Indesd. 1n 2 1983 deesion of 4 sun
Brought by a tenani docior threaencd

encompnss communicabie diseases.
and that AIDS could not huve been in.
tended 10 come undet the laws’ prolec-
tron ginee o “did not exast” a1 the ime
1Rhe iaws ware passed. Agath. there w no
jegal suppon for thesce proposuions
Quiie the oppotite; Mad the lepsiature
imended 10 Imi the disesses prolecied
by the sct. it simply would have hued
those it intended 10 cover. It did not do
10, choosing esiead to provide 3 work.
ing definition 1o dbe apphed as ducssa
came to the public’s attention,

Assuming then, that AIDS 1, pro-
waed handicap, the sR¥wers lo most of
the quastions posed eawriwr become
avident.

e Can employers sk applicants
whether Uw)y have AIDS? No The
handicap and disability doscnmnation
laws generally prohibi inquine ai 10
whether an spphcant suflers from 3
hundicap or dmability. The reason 15
smpie: The snswer is irrclevant uniess
the handicap or chsabiliny subsanuully
interferes with (he person s sbilny lodo
the job soughl. Thus. under mou uute
laws, including New York's, an em.
ployer only may ask whether 1he apph-
camt suffers from a handicap or dratal-
ity that would substanuially inerfere
with the person’s ability to do the job
sought. But, it should be noted. that
under the Vocaliona! Rehabuliation
Act, which, &3 sawusd earier. appires 10

government conwrsions and

grant recipienly, pre-emplovment in-

Quiries & 10 handscap o1 dmabuinty are

asmntially prohibised. Emplovers may

only INQui Mo 38 appleant’s sbelw
1} (o periorm pob-relawed tuncinen

Can generul physical sraminaiions

be conducted in cunmection wuh ¢m.
Movement” Yes. bui under the Rekatuli-
lion Act. only afier the uffer i made.
Of course. what cun be dunc fepaliy
with the resulls 18 unuther iz, which
will be sddressed Laer. Taking imo ac-
count federal and state laws, Lhe pru-
dent course, therefore., 15 Lo Maky a b
offer subpect 10 sansfacion compictan
ol a physicul exuminguon i 1he evam)-

—

Whenever an employer requires job spplicants to

undergo physicais, the requirement should apply
to ali applicants, not just those ‘suspected’ of a
handicap or disabliity. if examinstions sre done -
selectively, there may be 8 discrimination cisim.

g

wilh gwviction by & co-0p boyrd for
ireating AIDS puients. o New York
supreme coun jusice specifically heid
thul AIDS o s proesied dratebiny un.
dat §290 of the New York Human
Righis { Exesunive) inw *

In fucr. the Mew York State Dywmion
on Humun Rights has ynnounced thal,
s view, ALDS s 4 protected disubnl-
1ty under the law. Furthermore, « leder.
3l coun of appeais recentls found tha o
conlaginus diesst such as tubercuions
Qushfies a5 & “hundigud™ within the
mesning of the Rehabituvon Ay of
1973 3 o federsl disirser count hm found
that resincung hundicapped children
wiih hepatits 8 to cenam clisies ¢ o
violation of the Rehabilinglion Act !

Despute all the evidence to the con-
iran there are thowe who maintan thay
AIDS is not & handiap as deflineg by
feders! and siare luws. These peopie ar.
$UC 1ha L inws were nevey iiended 10

naton revests s handicap or divabulily
that substantially nierferss »ith the in-
diviqdual’s abality 1o do the b ur poves
1 reasonabie probatetity of subsiantial
harm 10 others, the job offer may he
rescaded, Whether the caaumination
may include v blood tem for AIDS 13
addrosed below

Of course. whenaver an emploser re-
Quires job upplicanis 1o undergu physi-
czls the requiternent should 4ppis Lo ul
applicants. not jusl thost “suspeaied”
of & handicap or disabality I cvuminga-
uons are done kelectively, we., uniy
done for homosenuals or Haians.
there muy be a dischimination clam.

® Can employers test yob applicants
for AIDS? Again, 1he snsner appears
to be that pre-employment inguinies
must be limned 1o whether the upph-
cunt is abie 10 perform jobsrelared func-

LABOR, See page 13




@ LEUHAL IMED wE_E'ABEMZ 1985

ANALYSIS & PERSPECTIVE

AIDS Treated as Handicap Under Job Blas Laws

B LABOA
Connnued rom pege 13

=rolonged recuperation and complica-
-ons. igher heallh insurance cogs and
wgh gburmiesism. The decuon was
neld to walute the Wicooun law pro-
Pibiting handicap doscrimmnsnign
where, among ouher things, there was
no evigence that the applicant was thew
unabie 10 do the job. Future wability o
do ihe job, 1he count mated, wes
immatenal.

dren with hepatitis B 10 certuin classes.*

In the case of AIDS. iherefore. 1t
sems unlinely 1hat » showing of res
sonable probab:lity of substantial injy-
Y. u¢.. nfection. 10 others can be
Mmade. A3 wis diucussed carber. 1he
medical andence indicata 1hay the dis-
eass 13 NOL transmited Lhrough casusl
contad@. It is wansmuwe through inte
mats conlad, the vehicies being blood
and wemen. Such sontan generally o
not occut 1n the work place.

The gurdeines msued by 1he Cemer

There s some sutherity, b
for the propoution that wiven the nak
of future nabiliy 10 do the job is s
immeediare, the individusi may bw con-
srdered presently incapable of perform-
ing a paruculr job.! In view of the vir-
al certainty snd imminence (within 13
months) of death ance AIDS i diag-
naaed, an employer, under limited ar-
cumstances. could argue What it shoutd
not be required 10 Lrain O Mantam an
empioyss certein [0 die in the near fu-
ture. Some sipte discrimination lgw reg-
ulations imply that the “ability Lo pey-
farm s Job™ requiremem comemplais
or agsumes that the performance wll
procesd for s reasonable lenpth of
ume.” Such time is 10 be determined on
anandividual busis. An employer would
huve Lo mzke 2 trong {aciual showing,
ncluding medical evidenc. o prowe
that an indivndual’s yobelife expeciancy
imerfered with the individual's ability
to perform the job.

As with future 1nability 1o do the job,
highet heatth insurance couts i general
b repecied as a basis fur decliming 10
employ an otherwise qualified handi-
capped peraon,*

Likelihood of Harm to Others

As previously stuted. when Ihe hiring
- {3 hundicapped individual meght pose
- reusonable probybility of subsiannigl
“s1m 10 others. Lhe emplover 1 ggain
-stified tn denving employment 1o the
“dividugt Thus siandard recently was
abiished by the 9th Cireunt Court of
Anpeuls 18\ cuse of Afgnrolere v
5oiger?

The Martoiete case falls under the
«risdiction of 1the Rehabltation Act.
An applicumi for 2 poution with the
™3l service was an epileptic. She sult
‘rred from grand mal siaures. Among
e duties of the job apphnd for was the
creranon of a letter sorung maching.
Dociors for the postal serview recom-

reended she nou be Pyl in 8 Position
«=roiving the operstion of machinery,
eiiwithaancing the fact that 18 pner
o1 she opersicd machinery. including
3 meat shoer. She was aot fured.

The trial court held that because of

it “elevaled nsk ” of injury, 1he pottal -

wurvice did AOF violote the Rehubihta.
Lan Act by refuning to hire her, The 3th
Cizcuit reversed and remanded the case
for 1nal. 1 held the empioyer 1o Lhe
Eacter siandard of having to show a
reusonable prubsbaiy of substunuigl
;3T 1o the spphicant or orhers.

Thes is a sina sandard indesd. The
dficulty of meeting it Bucomas clear
®IEN 9t s conmdered that n caves
sliere the “looser” elevated ruk sian.
Qi7d {or an equivalent) was applned, an
enployer was net permitied to refuse to
bre an individual suffening from acus
hmphocytic leuhemia® and a school
&rnet was not allowed 16 restnet chik

for Inf Duezsaa sre hedpiul 1
duinrmining the ikekhood of harm 10
others. The cemer recommends precay-
uony {such s avoling nesdle injuren}
for health care workars and others in
relaied oceupaLON 10 whath there may
be eaposure 10 blood from persons in-
fecied wnh the AIDS virus. The conter
alto makes referencs 1o certan routine
health precaytions (not necusanly re
lated 10 the tramsmission of A1DS) for
perors  providing  personsl servicem
(such as hair dretsers and cosmmolo-
Psis), and food wervice workers (uch &3
cook, waitens, #nd wirling stiendanis).
As for “oiher worken,” persons m s~
ungs such as offices, schooh. fsctorie,
snd cONMIUCUDN Bies, the Cenier ate
there 13 0o known rak of AIDS virus
Ltansrmassion. The center concludes that
workers known to be infmied by the
wius should not be ramaed from
working or from using public fasiitim
{The center i now formuisting specific
recommendanions for heglth care work-
1 who periorm invative procadures).
Though d travgn of ressonabh

probability of injury in 1the ordinsry
workpiace 1 unhkely, thm & N0t 10 sug-
FEHLAALL 1L 1 VPG DIE, ABRIN. 43 wis
described earhier, a relevans factor 1o be
conudered in evaluating an "

A1DS unot trammitied by lood servne
handiers and that Ru aulomatic Lesling
of food service handlers 1 warranted,
Thus. such a Nk would hkely be per-
anived a3 merely an “elevaied” one and
would not rise 10 the level of rexsonabie
provatiiny of subsiantial harm.

The hindiap ducriminstion laws
iposm some obligauon on employen
1o sccommodate an appixant 'y of em-
ployss’s disubility. This 100 is subjec o
» reasonablencis ugndard For in-
siance, should an empioyes who has
AIDS require some 1tms ofl, schedule
changes, or “job restruciuriag™ io gt
treaimenis. Lhe empioyer will have to
demonsirste &0 unreasonable disrup
Uon (0 busingss in declining Lo BCOOM.
modate the request. The gram or refus.
ol of sueh requesis must. of course, be
conusiem with the manner in which re-
quests are granied for ocher madical or
personal matters.

Tuming back 10 the sdditional ques-
ons possd eatlier that deal with eme
pioysts rather 1han spplicants:

& I an employer belsgvas an employ-
o hes AIDS. can it require Rim to be
tusied? Answer: [or Wb remson alone,
no. But, if sn employss’'s parformance
1§ deteriorating. the employer can deal
with thar problem like it would any oth-
er performance pradlem. Also, if Lhe
00 and conext of is performance are
such (hat of the employs doss have
AlDS or some other communicable
disemst the risk of contagion would be
substantial, 3 comprehenuve physcsl
txaminstion may be approprists. But i
must be emphanized that &3 the Canter
for Infeqious Diseasan guidatine 1ndi-
cals, there ary foew such positions.

o il an empioyer admis he has
ALDS, or 1exis poutive, can an employ-

plover's
reason for refusing to hire 3 handi
capped individual 1 the coniexy M
which the job sought 1s 10 be
periormed.

For exampie. 1n & non-employment
cate. « New York coun atlowed 1he
segrugution of prison mmmaies sulfening
from AIDS from thos inmates not so
afflicied.™ In 1hyt gase. it was shown
that the danger of coniagion in prson
was substantial because of the high mnar-
dence of homosexual sea. homoseauai
rapes, uss of drugs. and the exchangs of
bigod ihrough njurim suffered from
fights,

Similsrly. prople involved in food
preparation, cg. chets. who suffer
from AVDS mav pose » greater mk of
CORIAEION 1o others unce they are likely
10 use knives and be cul from ume 10
time. Federai cenier gusdehing indicaie,
howevet, thai np imiance of AIDS vi-
Fus iransmisuon have deen document-
ed in the food preparation setung, The
center recommends good personal hy-
pene snd food preparsnon, and cure 1n
wvOuding tnjurs 10 himds when prepar-
ing food. Shouid such an infury occur,
the center wuggeus 1hat both aestheuc
and senvtery conuderations would dig-
tate the food contamemnasted with blood
be discarded Oiher than that, the cen-
Ler states that fuood tervice workers need
Aot be resinoied from work unless they
show evidenge of an infection ar ilingss
ths! wouid renct sny food sevvice
worker from working.

imaresungly. 'ne Nauonsl Resau-
3Nt Assoqiation, relying on the center’s
finding. 15 udvising us members thot

owd tine or lerminuie him? Again.
the answer 13 0. ualess the individual’s
Job perlormunce has bean adversely al-
fected or uniess there is 5 probabilny of
njury 10 others .

® [ several emplovees demand Lhat &
co-worker be 1esied for AIDS, how
should an employer respond” For the
reasons previously discussed, the re-
quast should be rejecied und an effon
shouid be made 10 educaie Lhe empioy-
ets on AIDS and ihe (ack of nsk of
CONLEQIoN I ah EMpioyment contest.

® AR iftETESUNE QUESHION 13 Praent-
od where, fearmg for therr safaty. sever-
al employess refuse 10 work with a
coqmpioyes known 10 have AIDS.
Can gn employer disciphine them® The
law sugpests that thesr acion may be
“prowccisd concaried actiwity” within
the meaning of §7 of the Nauonal La-
bor Relattons Aa. {Some argue it
would nut be protecied because 1 i un-
reasonybvie and. perhaps. preyudiced).

If protecied. the conduc may not be
the bass for discipline Thus, the em-
ployer would be put in the position of
having 10 sccommodaie competing in-
leresis—those of the empioyer provect-
¢d by the discnmination laws and those
ol other emplovess protecicd by the
Nauonul Labor Relations Aa. As n
the Califormy Department of Indugin-
#l Relstrons case Gited above. a irsnsier
n order to felilate educttion on 1hs
maller was e wniair disapline or an
unluir labor practioe. Agasn. 0 is dear
that educaiion may be Lhe bt solunian.

® How should & hospual empiover
reipond (0 employes who refule (o
work with pauents uniess 1the emplgy.

ces are provided protective clothing” In
@ recent caM brought before 1he Cube
fornia lybor commussiones. the com.
missione! determined thal, in eswence,
thers was msufficient evidence of
AlDS commumcabiily=even mn o
nurs-patient relanonship-=to support
the nurses’ iguesd 1hat they be provid-
od prowesuive clothing ut & condition to
carng for AIDS pavienis.*' In hs dea.
won, the communones beld that the
hospiial was jusiified 10 transferning the
rurees 10 day shil\ in ordaer 10 provide
“sducarion™ aboul the care of AIDS
petioms and that this ac10n was Nt an
uniair labar pracuce. Il evidence of a
risk does a0t earsl 10 g health care set-
ting. # is difTicult 10 1Imagne when such
sk would be rwogmzed—perhips
whits ifvasive procedurds are per-
formed. It should be noted that lepsls.
uon bas been imroduced 10 apparent
response 10 \his decrsion  The praposed
Wepisiation, H.R, 3osé. would suthonze
ourses and other heaflh care profes-
uonals 1 wexr proteciive clothing
whws tresting AJDS patients.

@ Lagily, numerous employen in.
Quire. “Can't | be susd for neghigence
by an employss who comracts AIDS on
the jab from a co-employss who | Lnew
of belved had AIDST The theory
that sn employsr hes a duty to provde
» safe working enwironment and that
duty may be breached when (he AIDS
wictim 8 hired of comunved in empioy.
The law indicates that un emplover
couid defend aguins such & sun on the
grounds thai (1) an employer i icgaily
oblgaisd nol 1o discrminme againgg
oiherwise quatifisd AIDS wicrims. and
(2) machcai gvidence indicats (hat L
didgase 15 ML (FIAUMILLED through Cusy-
altworhpisce) contact. For that reasun,
no duty of care was breached in mnny
O retaimng such an empioyee.

To sum up, AIDS © « prowecied
handicap or disability under 1cocral
and slaie (zir employmen: pryctice
laws. As <uch. 1t must be treated like
any other handicup or duatwhiy  Oniy
when W substentiaily interferes with un
individual’s ability 10 perform (he wob
sought or held. or when n puses o e
onuble probability of subsianual wnyu-
ry 10 others, muy 1L be used us the Buns
for empioymen: decrons. Fear_puric-
ularly when, 33 in the exse of A[DS.
borders on 1he urstional. should not be
sllowed (0 diasie sn emplover's ac-
tions regarching this problem. Inuecad
&n employer confronted with an ALDS
icum in the workplace seiting should
20 with knowledgs of the dnaase und
of 1he Jegal oblgauons posed iot
m| .
tMopls v # Wen 1By 2 Tengan Curp
MYLI.Oo (T IS p HiGemnamens )}

T arkn v Scheol Bogrd of Nevgs (unty,
BNA Dah Raponier. Mo 197 & D tlin Cir
LG

'NY.S Ausacanon For Retardes Chigris «
Comy. 48 F. Supp 4WIEDN Y 199y

S FEPCaars b tWae Cir €1 199

"EE Back. Lid v Menhat 497 b Supp
18, 119 & 1610 Hawau 1990y

‘Sew EG McDwrmosi v Revon Com 491
NY 5. 20 108 (1951 Chrvalnr Owntisurd Com
v Dudie, 14 FEP Corm M {Wiag Cor L1 1901

¥ e F 2 s AN Ct 1998)

S Chrysier Owivoard Corp v Dilie 14 FEP
Cash Wl {Wee. Crr 1 190)

*MYS Avonsion ior Resrted Cinigem «
Corer. 400 F Supp AMEDNY 19M)

*Comere v Cougha 1|, 807 F Supp *
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BUSINESS AND HEALTH

AIDS in the Work Place:
The Ethical Ramifications

BY RONALD BAYER AND GERALD OPPENHEIMER

In spite of uncertain outcomes, screening,
hiring and insuring policies are being made.

t is four years since scquired im-
mune deficiency syndrome {(AIDS)
was first diagnosed among a small
group of homosexual men on the
West Coast. Since then, more than
14,000 cases have been reported,

ployment, the benefits of health insurance
protection or access to life insurance.
The problem ofien has been posed as a
scientific, actuarial or economic one, but
it is at base social and moral. For society,
the broad policy question at stake is how

half of whom have died. The federal Centers for Disease
Control (CDC} estimate that up to one million individuals
have been infected by the virus that causes AIDS, HTLV-
III (for human T-tymphotrophic virus, type 3). Of these,
as many as 20 percent will develop this illness that is
almost always fatal. _

AlDS is, like all medical crises, a challenge to scientific
capacities. Because of some of its unique features, AIDS
will require considerable advances in the understanding
of virology and in the functioning of the body's immune
system. It may take years before it is possible to trem
those who develop the discase, and even longer before
an inoculation 10 prevent it is developed.

In the meantime, living with the presence of AIDS
will test the moral fiber of the nation. This is the social
challenge of AIDS. Will it be mes with compassion or
anger? Will those who are ill and/or carry the virus be
treated with dignity, or as pariahs, stripped of privacy
and the right to function as members of the community?
Finally, will reason rule, or will the country be swep
along in an hysteria that encourages policies in both the
private and public sectors that are cruel and ineffective?
How these questions are answered will affect dimensions
of social life extending far beyond those immediately
touched by AIDS.

Among the most crucial issues (0 confront is the
degree to which those who are sick or infected with the
HYLV-I virus will find themselves excluded from em-

Ronald Bayer is associaie for policy studies at The Hastings
Center in Hastings-on-Hudson, N.Y., and Gerald Oppen-
heimer is staff associale at the Sergievski Center, a medical
research unit ai Columbia University in New York City.

oy
to gundc md lmm the decisions of employers and insurers
30 thar equity and the fabric of social life will not fall
victim to the alarm and panic that now seem 1o dontinate
the public discussion.

Screening Possibilities, Problems

Although a lot remains 1o be learned, what is known
sbout AIDS makes inappropriaste much of the curmrent
discussion of restrictions on those who are ill and those
who are carriers. It appears that the virus associsted with
it is spread through sexual contact, contaminated seedles
and biood transfusions. It is not airbome. Close observation
of those who are ill and their families has made it clear
to virtually every scientist who has studied the disease
that casual contact poses no risk to the public. Until a
year ago, discussions of the appropriste response to AIDS
centered on those who were sick or displayed symptoms
of AIDS reiated complex, a patiern of disorders that may
include a generalized swelling of the lymph nodes and
exhaustion but that does not meet the restrictive criteria
for AIDS as defined by the CDC. Last March, a test
was developed to screen the blood supply by detecting
the presence of antibodies to the new HTLV-II virus.
Though designed explicitly for the elimination of contam-
inmed donations from the blood system, the test had
obvious implications for those who believed it necessary
to protect the public from all who carry the AIDS relaed
virus.

The enzyme linked immuncabsorbent assay — ELISA
for short — detects the presence of antibodies stimulated
by HTLV-I viral antigens. The results are scored along
a continuum. A reactive result may indicate that the tested
blood contains specific antibodies to HTLV-UI proteins.
The individual i5 said to be seropositive. This means that
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he or she has been infected with the HTL.V-III virvs and
has produced an immunological response. At the low end
of the reactivity scale, the results are considered borderline
and arbitrarily not positive.

The ELISA test is very sensitive; that is, its results
correspond very closely to the presence of HTLV-Iil
antibody in AIDS patients. To confirm whether a positive
test result is a true positive, a more technically difficult
and expensive test called the Wesiern blot can be performed.
This costs $65 10 $100 vs. 52 1o $3 for ELISA. The
Western blot est identifies antibodies to proteins of specific
molecular weight. Another confirmatory test is the immuno-
fluorescence assay.

When these tests were first developed. it was not
known whether the presence of antibodies also indicated
the presence of active virus. Many researchers now believe
that at least two-thirds of seropositive individuals carry
the live virus. All of those who carry the virus are now
presumed to be infectious, and may be so for life.

Less than a year since the test was put into use by
all biood banks, the worst fears of those who warned
how the ELISA test might be used as a mass screening
device by employers and insurance companies have been
substantiated, Two states, Wisconsin and California, have
barred the use of the test for such purposes, but powerful
forces are seeking to institute widespread testing. Most
significantly, the military decided 10 initiate antibody
screening for all recruits as of last October. The justi-
fications for this move will have mphcanons for both
the public and private sectors.

Despite the findings of the CDC that persons who
have AIDS as well as those who carty the virus pose no
risk to those with whom they work, the military bas
asserted tha the health and well-being of those in the
service require rejection of recruits who may develop
AIDS. Furthermore, the military has argued that the
ultimate medical cost associated with the care of those
who develop AIDS justified its decision to exclude in-
dividuals who were at increased risk of becoming ill.

If concern about the health of military personnel, as
well as fear of the cost of medical care, could serve the
largest single employer in the U.S. as a justification for
screening all recruits, how jong will it be before employers
throughout the country with more limited access 1o scientific
dats and move limited resources to cover the cost of
medical care of their employees rely upon similar argu-
ments? In its place, a more far-reaching decision by the
Department of Defense has been announced: to tegt all
active duty personnel and o discharge from the service
anyone who admits during screening to drug use or hom-
osexuality. The suspicion of some that AIDS testing rep-
resents a clinical device for barring homosexuals from
military employmenmt has by this set of decisions been
given increasing credibility,

Employment Discrimination Issues

It is difficult 10 document the extent 1o which people
have lost their jobs or been subject 10 employment dis-
crimination or harassment as a result of developing AIDS.

The Lambda Legal Defense Fund, serving the homosexual
community, has documented cases and has undertaken the
defense of complainants who have been victims of such
acts. In Dade County, Fla., despite the arguments of the
local health commissioner, county supervisors seek to
promote the screening of all food handlers so that those
who are antibody positive could be excluded from jobs.
In New York City, some local lcaders have called for
the mandatory screening of all teachers, health care workers
and barbers in order to prevent the employment of those
who carry the HTLV-III virus. There have been similar
calls across the couniry and by some members of Congress.

xBzigl

’

The iegality of discrimination against those who carry
the HTLV-II virus or who are sick with AIDS is a
complex matter. Until recently, the doctrine of ‘“‘em-
ployment at will"' permitted almost unlimired discretion
to employers to refuse to hire or fire individuals for any
reason or for no reason. Only union contracts and specific
legisiative provisions limited such pienary authority.

In most states, however, the refusal 10 hire an in-
dividual with a medical condition who is capsble of
performing & job, or the decision to terminate the em-
ployment of such an individual is deemed a violation of
laws designed to protect the disabied and handicapped.
Forty states forbid such discrimination against private
employees; &ll but three protect disabled public employees.
In addition, federal law tequires all public agencies and
private organizations that receive federal funds 1o avoid
discrimination against the handicapped. Even 20, the law
regarding those with AIDS or those who carry the vinu
is extremely vague at this point.

Whatever the ambiguity of the law, it is possible to
define the ethical standards that ough to be used in judging
acts of discrimination matters involving AIDS, Those
standards can draw upon the evolution of legal prescriptions
inatory practices in the work place. Under the doctrine
ofhmnﬁdempmmﬂqwxﬁmon an employer may
exclude individuals from jobs only if they fail 1o possess
the skills 1o perform the required assignments. The as-
sumption, for instance, that all women are incapsble of
performing certain heavy labor tagks cannot be accepeed.
Only when 2 class as a whole is by definition incapeble
of performing certain functions may it be systematically
excluded. For example, discriminating against women in
Jobs for male locker room arntendants would not be deemed
a violation of civil rights law. This very high legal
standard, which requires that firms practicing discrimination
bear the burden of proof, could provide a moral yardstick
against which to judge employmem discrimination sgainst

JANUARY/FEBRUARY 1986

PAGE 3t




BUSINESS AND HEALTH

those with AIDS as well as those who carry the antibody
to HTLV-Il.

What moraliy acceptable grounds would there be for
an employer 10 refuse to hire someone with AIDS or
AlIDS related complex? All scientific evidence indicates
that fellow workers are not at risk from exposure to
individuals who are sick, nor are members of the public
who might be brought into contact with a worker with
AIDS. So arguments based on the need 1o protect co-
workers and the public have no rational justification. On
the other hand, those who are sick may, in faci, be unable
to perform cenain duties or may pose undue hardships
10 & company because of prospects of repeated illness and
related absences. An employer could reasonably determine
on a case-by-case basis that 2 particular individual ought
not be hired for reasons such as these.

The situation is different for those already employed
who then become sick. Here the moral question posed
for employers is whether they have an obligation 0
continue the employment of individuals whose capacities
and work record are affecied by AIDS. Generosity and
decency could well dictate one response: narrow financial
and efficiency oriented calculations another, But two points
need to be underscored. First, the status of having AIDS
Is in itself not grounds for dismissal: only the work related
consequences of AIDS provide such grounds. More im-
portant, there is no justification for adopting a more
restrictive policy for those who have AIDS than exists
for those with other illnesses, for example, cancer.

Whatever the complexities of the issues surrounding
those disgnosed as having AIDS or AIDS related complex,
the situstion is very differeat for those who carry the
virus but are asymptomatic. They are infectious but pose
no risk 10 others uniess they engage in sexual activities,
share needles with them or donate blood. Since they are
asymptomatic and may indeed never become ill, there
can be no performance related justification for refusing
to hire or for firing such individuals.

[s there, then. no identifiable employer interest that
could provide at least a preliminary argument for seeking
10 exclude, as a class. those who are antibody positive or
who are sick with AIDS? Here the potential cost of health
care for those who are ill or who may become ill emerges
as & critical issue. Indeed. this matter has surfaced with
increasing frequency. Leon Warshaw, the executive director

of the New York Business Group on Health. has noted
a sharp increase in inquiries about AIDS and medical
costs. “"Employers want to know if their health coverage
costs will rise, and [if they] can...set up screening barriers
to employment.”” Warshaw noted.

Concern about the potential cost of care was ap
essential element in the justification provided by the miliary
for its planned screening program. And last Sune. Hol-
lywood, Fla.. solicited bids for the screening of ail mu-
nicipal employees. in part because of a desire to protect
the city’s benefit plan from the ‘‘astronomical expenses'”
incurred by AIDS patients. A public ourcry ultimately
farced Hollywood 10 withdraw its proposal. but the effon
is indicative of a level of concern throughout the country
among public and private sector employers who ofien
bear the full cost of health care of their workers.

What is Justifisble?

That such fears have been articulated does not mean
that the related concerns are empirically justifiable. Nor
does it mean thai there is 2 moral justification for im-
plementing discriminatory employment practices, On em-
pirical grounds, it would be necessary 1o determine the
overall impact of the medical expenses for an employee
with AIDS for a given health plan. Such 2 determination
would require: better data than are now available on the
actual cost of care associated with AIDS as well as AIDS
related compiex; 2 much berter diagnostic 100l for deter-
mining who among those who are antibody positive will
develop AIDS; and some assumptions abouyt the number
of individuals employed who might become ill. With so
many factors still uncerain, the formulation of policy
centered on the cost to employers for the heaith care of
those who might develop AIDS must be highly conjecrural.

But more is at siake. Americans have decided that
protection against the cost of health care expenditures will
be available primarily through employment based health
insurance, Can the U.S. a5 a maner of social policy and
equity permit the exclusion from employment of those
who might incur extraordinarily high health care expend-
itures? To do so would have the doubly troubling con-
sequence of denying not only health care protection, but
also the right o gainful employment. Can s disease like
AIDS provide the moral justification for creating a de-
pendent class, one that is barred from private and public
sector employment and forced upon a welfare system?

Finally, will antibody testing serve as a clinical sub-
terfuge for social screening? Epidemiologicatly, AIDS in
the U.S. currently occurs predominantly among homosexual
and bisexual men and intravenous drug users. Specifically,
61 percent are homosexual or bisexual with no concomitant
intravenous drug use; 12 percent are both homosexual or
biscxual and imtravenous drug users; and 17 percent are
heterosexual imravenous drug users. [n a society that only
recently has begun to extend 2 modicum of equal treatment
1o homosexuals, within which legal protections against
empioyment discrimination for such individuals is rudi-
mentary at best and where discrimination because of sexual
orientation is still a manter of practice, il is not unreasonable
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1o expect that antibody tests will be used to provide a
clinical justification for an antihomosexual bias. That the
existence of AIDS has with increasing frequency been
used as an excuse for the reinstitution of sodomy statutes,
as in Texas, should be alarming.

For these reasons, screening in the private sector
poses a grave risk to those who are socially vulnerable,
a risk that is not balanced by benefits to society in general
nor 10 those who might be brought into contact with
carriers of the HTLV-III virus. Indeed, the only conse-
quences that could follow from the implementation of
screening programs in the work place are those harmful
to the goal of preserving compassion, equlty and reason
during the AIDS epidemic.

Health Insurance Concerns

The AIDS issue is an open one for the insurance
industry, too. Most teiling in this regard is a paper
prepared by a task force of insurance company medical
directors for the American Council of Life Insurance and
the Health Insurance Association of America. Though not
yet adopted as an official statement, the report represents
a critical commentary reflecting the industry’s concerns.
Proceeding from the assumption that AIDS may entail
outlays of billions of dollars to cover medical expenses,
loss of time and death benefis, the task force warned of
the potential effect upon an industry that has not allocated
reserves for such a purpose. How severe the impact might
be would depend, the report noted, on ‘*how effectively
applicants can be underwritten in the upcoming months
and years.

According to the sk force, only the appropriate use
of the ELISA test could prevent an untoward ouicome.
Prohibiting the use of the ELISA iest, the insurance group
contended, would aliow those who know themselves 10
be at risk to purchase insurance under conditions that
would be harmful to the industry and that would be
unacceptable from the point of view of equity.

Among the most troubling features surrounding AIDS
for the health insurance industry is the confusion that
characterizes the estimated cost of caring for each diagnosed
case, with figures ranging from $25.000 to $140.000.

Lsm-:sq AND HEALTH |

The industry and those that regulate it will have to chart
a course in the face of actuarial ambiguiry.

To date, health insurers appear to have met their
legal obligations to reimburse the contracted medical ex-
penses of AIDS patients. However, payments have not
been made when there has been a clear indication that
AIDS was & preexisting condition, that is, one that was
known to exist because of diagnosis or symptomotogy
prior to obtaining insurance.

But what is a preexisting condition in the case of
AIDS? Is a positive finding on the HTLV-IIl antibody
test a preexisting condition? Is AIDS related complex a
preexisting condition for AIDS? Should these health states
prevent affected individuals from gaining health insurance?
Should their premiums be higher as a consequence? These
matters have not yet been resolved.

Although the question of exclusion on the bms of
preexisting conditions is of critical importance to the
insurance industry, for most persons covered by group
health insurance, particularly experience rated groups, the
because the presence of those with AIDS in an insured
group could affect its premium determination, employers
might well consider the use of a pre-employment screening
mechanism to reduce such a prospect. The preexisting
condition exclusion can affect individuals who directly
purchase insurance on their own.

For those patients with AIDS who are covered by
private health insurance, many problems remain. The
reatrnemt costs may exceed the maximam per hospitalization
or lifetime benefits. Experimental drugs and procedures
(and in the case of AIDS, much of the clinical approach
may entail novel efforts) are not reimbursed by most
insurance carriers. Out-of-hospital treatment inchuding
hospice care may not be paid in full.

Though private health insurers do not currently know
the magnitude of the costs they will face in the future,
they are trying to reduce their vulnersbility by cautiously
proposing the use of the HTLV-I1 antibody test as a
required screening measure for all individual applicams
secking to purchase health insurance. In Wisconsin and
California, where the state legislatures have mandated that
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the test results not be used as a condition of employment
or insurability, carriers have threatened to exclude AIDS
from coverage.

In eight states — Minnesota, Connecticut, Indiana,
Florida, North Dakota, Montana, Wisconsin and Nebraska
— pools have been created 1o guaraniee coverage 10 people
whose initial applications for health insurance are refused
because of risk factors or health conditions. Twenty other
states are considering similar legisiation. Premiums under
such pooling arrangements vary, but they average sbout
150 percent of the median insucance rmtes. In six states
with insurance pools, there is a six-month preexisting
condition clause, Indiana and Nebraska have provided an
option of coverage without such exclusion for an increase
of 10 percent in the premium charged.

Before health insurance carriers can ask about AIDS
on their application forms or require antibody testing,
they will have to receive permission to do so from the
relevant regulatory agencies in states where they sell
policies. The uncertain predictive value of the HTLV-III
antibody test, as well as political exigencies, may limit
the number of siates that allow such screening. In New
York, for example, the state insurance department has
held that “‘there is no test established that is a valid
identifier of AIDS,”’ though *'if a test is developed that
proves a person will get AIDS. that could be used to
limit the person's insurance coverage.

The issue of antibody testing is both scientific and
political. A decision about whether and how insurance
companies could use such tests inevitably will be made
under conditions where the narrower interests of carriers
will be but one factor. Overriding social concerns about
equity and the creation of & class of uninsured individuals
dependent upon the welfare system could well prove
determinative. From 2 societal perspective, the central
issue is whether the costs of health care will be socialized
and broadly distributed or borne by those who may become
ill and by the welfare system. Were there a system of
national health insurance, such a question would, of course,
never arise.

Assumptions for Life Insurance

The situation surrounding life insurance is a more
complex matter. While assured access to health care is a
broadly shared concern with strong popular as well as
moral foundations, the right to life insurance has no such
support. Indeed, those at especially high risk have always
had difficulty in purchasing life insurance or have been
confronted with premiums that for most would be con-
sidered prohibitive.

The life insurance industry fears that individuals,
believing they are at increased hazard for AIDS because
they know they are members of risk groups or are ser-
opositive, might seek to insure themseives at very high
levels. Among the life insurance companies that have
argued openly for the right to raise questions about in-
dicators for AIDS have been Northwestern Mutual Life
Insurance Company of Milwaukee (Wisc.) and the Lincoln
(Neb.) National Corporation, both of which have sought

—
permission from state insurance regulators to make such
inquiries. Donald Chambers, medical director of Lincoln
National, has made the claim most clearly: *‘It is immensely
imporant to be able to use tools that are as accurate as
possible when determining insurability. Unfortunately, if
we are not aliowed, for example, to use the antibody
testing, we may be forced to make certain assumptions
that we'd rather not make.””

One such assumption is that all homosexuals or those
suspected of being homosexual be treated as if they were
sntibody positive. As a result, some underwriters have
suggested that. spplications from all unmarried men of a
certain gge, living in cenain cities or in specific neigh-
borhoods be carefully scrutinized.

In some instances, insurers have asserted that those
who are antibody positive will be declared uninsurable.
Others have claimed that the antibody test or other risk
factors will be used in determining actuarially appropriate
premiums. Despite the position of Lincoln National, Mutual
Life Insurance Company of Milwaukee and the insurance
industry's tagk force report, many large insurers have not
announced plans for antibody screening.

As life insurance carriers seek to develop policies from
their vantage poimt, private perspectives are forced to confront
broader concerns about the social functions of life insurance
in the U.S. as well as the demonstrable public interest in
the norms that ought to govem the insurance industry.
Underwriting rules should not be applied 10 exclude an
entice class of applicants (unmartied men of a certain age),
nor be used to reinforce stereotypes {only unmarried men
have male sexual partners, or all homosexual men are
promiscuous). Steven Rish, vice president for life and health
operations of the Nationwide Insurance Company, articuisted
a corporsic perspective when he asserted, *‘Insurance com-
panies are businesses; they are not 2 social system.”
Precisely because this is the case, insurance companies,
alone, cannot be permitied to set the serms under which
coverage will be made available.

In the debates over unisex insurance rates and in the
decision to eliminate gender based calculations from re-
tirement plans, overriding social considerations have been
used to limit the implications of actuarial science. Such
should be the case with life insurance protection for those
at risk for AIDS. Should insurers be permitted to deny
coverage 10 all those suspected of being homosexual or
those whose antibody status suggests they are at increased
risk for AIDS? Should insurers be permitied to set premiums
#t 2 level that would place life insurance protection out
of reach because of cost? Should the pooling arrangements
now available in some states for health insurance be used
to socialize the burden of life insurance protection” These
are matters that require broad public discussion — a
discussion in which the principle of equity ought to be
given a central role.

In the end, AIDS represents 2 fundamental challenge
to American society. How it is met will not only tell a
great deal about our society, but also sbout what kind of
society it will become during the next trying years. @
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11. General Resource Materials
€. Printed Material Listing
1. General Audience

The National Gay Task Force prints a 1ist which is updated
monthly on the groups offering educational services to companies
and support to individuals. For more information write or call:
National Gay Task Force, 80 -5th Avenue, New York, NY 10011.
(212) 741-5800. ‘

The San Francisco AIDS Foundation has a “"Catalogue of
Educational Materials" {brochures, booklets, videos, stide
shows, posters, reports, technical assistance packets, etc.)
available. It 1ists prices and brief descriptions. San
Francisco AIDS Foundation, 333 Valencia Street, 4th Floor, San
Francisco, CA 94103. (415) 864-4376

The Shanti Project maintains & 1ist of groups, agencies and
organizations offering support and service. For more
information: Shanti Project, 890 Hayes Street, San Francisco,
CA 94117, (415) 558-9644.

2. Administrators

"AIDS - A symposium on Legal and Human Resource Issues for the
Employer.” Transcripts and materials from a conference held in
New York by Executive Enterprises Seminars on February 3, 1986.
Available for $99.50 in three-ring binder form from Executive
Enterprises Seminar, 33 West 60th Street, New York, NY 10023.
(212) 489-2670.

“AIDS and Drug Abuse in the Workplace: Resolving the Thorny
Legal-medical Issues." A course-book as a result of a seminar
on this topic. Available for $40 from Law & Business, Inc., 855
Valley Road, Clifton, NJ 07013, 1-B800-223-0231.




"AIDS Policy and Law" Clearinghouse of information on meetings,
books and publications that deal with the issue. One year
subscription is $337.00 and if ordered by March 31, 1986, price
is $287.00. (202) 452-7889.

*AIDS in the Workplace." A booklet which provides information
to managers on the legal, medical, insurance and personnel
fssues as a result of an employee with AIDS, Avatlable for
$7.50 (AMA members); or $10.00 (normembers}, and $3.75
(students). Write to: American Management Assocfation, AMA
Membership Publications Division, 135 West 50th Street, New
York, NY 10020.

“AIDS in the Workplace." A report which addresses the employee
relations probiems and their corresponding legal issues when
AIDS arises in the workpliace. Available from Commerce Clearing
- House, Inc., 4025 West Peterson Avenue, Chicago, IL 60646.
(312) 583-8500.

-Price: $10.00.

“AIDS in the Workplace - A Supervisory Guide." A pamphlet which
gives medical, statistical, legal and employee relations
information. Avafilable from the National Safety Council, 444
North Michigan Avenue, IL 60611.

"Executive AIDS Watch." A bfmodtth publication which
summarizes current news on AIDS. Available for $295.00 for 24
issues from Executive AIDS Watch, 1111 Third Avenue, Suite 700,
Seattle, WA 98101. (206) 382-6627.

“Guidelines for Employers on AIDS." Contains information on the
proceedings of a conference held on December 3, 1985 in New York
City and lists resources available in the New York area. These
guidelines will be avaflable after April 15, 1986 for
approximately $50.00 from New York Business Group on Health
(NYBGH), 622 Third Avenue, 34th Floor; New York, NY 10017-2997.
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International Association of Business Communicators. This
organization compiles examples of corporate communications to
employees, primarily short articles dealing with a specific
subject. They will soon have available a packet on AIDS in the
workplace. Packets are approximately $25.00 for non-members
and $15.00 for members. (For more information, please cal)
(415) 433-3400.)

"Managing AIDS in the Workplace - A Policy Development Outline."
This is a package of materials which includes: employee
literature; an AIDS Policy Development Qutline for managers, and
2 25 minute video titled "Understanding AIDS." It is available
for $295.00 from the Cygnus Corporation, 7500 West 7th Street,
Edina, MN 55435, 1-B0D-B828-8190 or {612) 944-8190.

"A1DS: Developing a Corporate Strategy." A manual sponsored by
the Bay Area Business Leadership Task Force for businesses
addressing policies and programs on education, legal, employee
benefits and human resources issues. Available from the San
Francisco AIDS Foundation, 333 Valencia, San Francisco, CA
94103. Price - $25. (415) 864 4376.

"AIDS in the Workplace: An Epidemic of Fear." A video tape
with brochures and an accompanying guide for establishing an
appropriate education program in the workplace. Available from
the San Francisco AIDS Foundation, 333 Valencia Street, 4th
floor, San Francisco, CA 94103. Price for the first copy $180,
additional copies $100.

3. Employees

"AIDS and the Workplace.® A brochure which briefly describes
the disease, the contagium factors and the rules of safe
practice in the workplace. Available from AIDS Project

Los Angeles, 7362 Santa Monica Boulevard, West Hollywood, CA
90046. (213) 876-8951.



"AIDS Lifeline." A brochure on the disease and contagium
factors through posing and answering questions addressed to an
individual, Available from: San Francisco AIDS Foundation,
333 valencia Street, 4th Floor, San Francisco, CA 94103.

(415) 864-4376.

"The Facts About AIDS." A twenty page pamphlet (or in casette
form) covering medical aspects of AIDS. Written for general
audience. Available from: AIDS Education, P.0. Box 365, Wayne,
NJ 07470. 1-800-526-4773.

"Living with AIDS - A Self-Care Manual." A 95-page manual which
discusses the medical and treatment of the disease; self-care
techniques; psychological effects; services and resources one
must obtain and a nation-wide resource directory of
organizations and educational materials. Available from: AIDS
Project/Los Angeles, Inc., 973 N. Cole Avenue, Suite 3, Los
Angeles, CA 90038. The manual is $5.00 (1-19 copfies) or $4.00
(20-39 copies), plus 75¢ for postage and handling and California
residents should add 6.5% sales tax.

"Risk of AIDS in the Workplace." A pamphlet distributed by the
Shanti Project, 890 Hayes Street, San Francisco, CA 94112.
(415) 558-9644.

"What Everyone Needs to Know About AIDS." A pamphlet
distributed by United Way, 621 South Vigil Avenue, Los Angeles,
CA S0005.

“When A Friend Has AIDS." A pamphlet which identifies ways 1in
which to help and provide emotional support to a friend who has
AIDS. Available from San Francisco AIDS Foundation, 333
Valencia Street, 4th Floor, San Francisco, CA 94103. (415) 864-
4376.




D, Education WELLS FARGO BANK
Evaluation Form

- ::;:S Fargo EMPLOYEE ASSISTANCE PROGRAM

CUNFIDENTIAL EVALUATION FORM
AIDS DISEASE EDUCATION

Please do not write your name on this form as your answers are confidential., We
would like your help in evaluating the health information ¢4 AIDS Digease by complet-
ing this confidential evaluation form. Your opinion on AIDS Disease education will
help us determine how we can offer this information to other employees.,

Please return this questionnaire to Employee Assistance Program, AU#750,

Please circle the appropriate number for each gquestion:

1. Ate jou: 1 Female 2 Male
2. Your Race: 1 American-Indian 5 Asian
{(Optional) 2 Hispanic 6 Philippine
3  Black 7 Other
A White

Please circle the number that best describes how you feel about the AIDS Disease
information that you received:

Not Not Very Not

At All  Too Much Somewhat Moderately Much  Applicable

3. Before you received
information at work
on AIDS Disease, were
you concerned about
contracting (catch-
ing) AIDS Disease? 1 2 3 4 5 6

4. Before you received
information at work
on AIDS Disease,
did you know how
AIDS Disease was
transmitted? 1 2 3 4 5 6

5. Before you received
information at work
on AIDS Digease,
were you concerned
about contracting
AIDS Disease from
an employee through
normal work contact? 1! 2 3 4 5 6

6, Before you received
information at work
on AIDS Disease, did
you know how to
prevent contracting
this illness? 1 2 3 4 5 6
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Not Not
At All Too Much

7. Before you received
information gt work
on AIDS Disesse, did
you change your
behavior (reduce
risk factors) to
minimize your risk
of contracting this
iliness? | b4

8. Was the information
on AlDS Disease
provided at work
nev to you? 1 2

9. Did you find the
question-and-
answer discussion
by the medical
consultant useful
to you? 1 2

10. Did you £ind the
information
provided in the
brochures helpful
to you? 1 2

11. Did vou find the
medical information
provided in the
Wells Fargo memo
useful to you? 1 2

12, After you received
information at work
on AIDS Disease are
you now concerned
about contracting
AlIDS Dissase? 1 2

13, After you received
information at work
on AIDS Disgease, do
you nov feel you
know how AIDS
Disease 1is trans-
mitced? 1 2

Somevhat

Moderately

Very
Much

Not
Applicable
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Not Not Very Not
At All Too Much Somevhat Moderately Much  Applicable

14, After you received
information at work
on AlIDS Disease are
you now concerned
about contracting
AIDS Disease from
an employee through
normal work contact? 1 2 3 4 5 [

15. After you received
informarion at work
on AIDS Disease, do
you now know how to
prevent contracting
this illness? 1 2 3 4 5 . ]

16, After you received
information at work,
do you now plan to
change your behavior
(reduce risk factors)
to minimize your risk
of contracting this
illness? 1 2 3 4 5 6

17, Overall, how would you rate the value of the AIDS Disease information provided

at work?

¥No Value Of Little Partially ‘Moderately Totally

At All Value Helpful Valuable of Value
1 2 3 4 5

18, Briafly‘describe how AIDS is contracted (caught).

19. Do you have any further questions that you would like to have answered?

20, Any other comments?
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111. Referrals - AIDS RELATED ORGANIZATIONS AND HOTLINES

Berkeley

Gay Men's Health Collective
2339 Durant Avenue
Berkeley, CA. 94704-1670
{Tel: (415) 644-0425

Pacific Center for Human Growth
22 Telegraph Avenue

Berkeley, CA, 94705

(415) 841-6224 or (415) 548-8283

Social Security AIDS Community Liatson
Area Director's Office
200 Center St. Room 308
Berkeley, CA, 94704
(415) 486-3264

East Bay AIDS Fund
P. 0. Box 908
Berkeley, CA. 94701
(415) 548-8283

Sacramento

Sacramento AIDS/KS Foundation
2115 "J" Street

Suite 3

Sacramento, CA., 95816

(916) 483-7429

Social Security AIDS Liason -
Areas Directors Office

P.0. Box 214008

Sacramento

(916) 484-4788

San Francisco

AIDS Interfaith Network
890 Hayes Street

San Francisco, CA. 94117
(415) 558-9644

AIDS Health Project
333 valencia Street
San Francisco, CA 94103

AIDS Worried Well Group
Dgeration Concern

1853 Harket Street

San Francisco, CA. 94103



San Francisco (Cont'd.)

Lesbian & Gay Health Services Coordinating Committee
Department of Public Health

101 Grove

San Francisco, CA. 94102

(415) 558-2541

National Gay Rights Advocates
540 Castro Street

San Francisco, CA. 94114
(415) 863-3624

People with AIDS San Francisco
1040 Ashbury #5

San Francisco, CA. 94117

{415) 553-2509

Pecple with AIDS Switchboard
(415) 864-4376

San Francisco AIDS Foundation
333 Valencia Street

4th Floor

San Francisco, CA. 94103
(415) 864-4376

HOTLINE (415) 863-A1DS

San Francisco AIDS Fund
San Francisco Hospice

Shanti Project

890 Hayes Street

San Francisco, CA. 94117
{415) 558-9644

Marin

Centre for Attitudina) Healing
19 Main Street

Ttburon

{415) 435-5022

Marin AIDS Support Network
P. 0. Box 603
Kentfield, CA. 94914

(415) 457-AIDS



San Jose
roject
Dept. of Public Health
2220 Moorpark Avenue
San Jose, CA. 94128
{408) 229-5858
(408) 298-2437 (Noon to 9:00 p.m.)

Social Security Liason Worker
280 South First St.

San Jose, CA. 95113

(408) 291-7431

Santa Cruz

AIDS Network

1080 Emeline

Santa Cruz, CA. 95061
{408) 425-258)

Hospice Caring Project
115 Maple

Santa Cruz, CA. 95060
(408) 426-1993

Sonoma County

AIDS Project
15999 River Road
Guerneville, CA. 95446
(707) 869-0654
(707) 887-2226
Statewide tol1l-free:
Northern 800-367-2437 {Mon-Fri 9-9 Sat//Sun 11 to 5)
Southern 800-922-2437 (7 days 8.00 - 11.00)

Northern California AIDS Hotline (B00) FOR-AIDS

Statistics:
Centers for Disease Control (404) 329-3472
State AIDS Activity Office (916) 445-0553
San Francisco, AIDS Activity Office (415) 558-5122
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